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PROCEEDTINGS

10:10 a.m.
CHAIRMAN GRIFFIS: Good morning, 1ladies
and gentlemen. Let me ask the meeting of January 6,

2004 to come to order. This is, of course, the Public
Meeting before the Board of Zoning Adjustment of the
District of Columbia. My name is Geoff Griffis and I
am Chairperson. Joining me today is the Vice Chair,
Mr. Etherly; also Member, Ms. Miller. Representing
the National Capital Planning Commission is Mr.
Zaidain. And representing the Zoning Commission with
numerous cases this morning will be Mr. Anthony Hood.

Copies of today's agenda are available to
you. They are located at the door you entered into.
Please pick it up and review and then you can make the
edits as I go through what our schedule will be this
morning.

Several new things for people's attention
today. First of all, of course, all public hearings
and meetings, we ask that people refrain from making
any noises or disturbing actions in the hearing room
so that we can full attention of the Board and anyone
that we may be addressing.

Also, please be advised that we are now

being recorded in two forms. The Court Reporter,
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which I'm sure you are well aware. We are also being
broadcast live on the web and it is on the Office of
zZoning's website.

So hopefully everyone spent time doing
their make up and getting ready as we will Dbe
proceeding in that fashion from now on.

I'd also ask that people turn off all cell
phones and beepers as normal occurrence so that we
don't have any disruptions.

Let me go through the schedule as a
preliminary matter. First of all, we have quite a bit
to get through and we appreciate everyone's patience.

As you see, we have an enormous amount of decisions
to make this morning and so our Executive Session has
run a little bit beyond schedule.

We will first begin with the decision of
Carrera, then Normanstone. We will then go to NBC.
We will then go to St. Patrick's. We will deal with
Phillips. We will deal with Gonzalez. We will then
call the Case No. 16970 of the National Child Research
Center and then finally we will have the Appeal of the
Stanton Park 17043.

The Board will then address its minutes
and then the Board will address one other issue.

Questions from the Board on that?
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Mr. Moy, is that clear?

MR. MOY: Yes sir.

CHAIRMAN GRIFFIS: Very well, then Mr.
Moy, do you have any other preliminary matters for the
Board at this time?

MR. MOY: Not at the comment, sir.
They're all case specific.

CHAIRMAN GRIFFIS: Excellent. Then let's
get to it. Let's call the first case for decision.

MR. MOY: The first case, as vyou've
indicated, Mr. Chairman, is Application No. 16597 of
Elaine Carrera Garage Addition.

This 1is a Motion for Dismissal. The
application is of Elaine Carrera pursuant to 11 DCMR
3103.2 for a variance to allow an accessory garage
structure in excess of 15 feet and one story in height
under Section 2500.4 and a use variance to allow the
second floor of the accessory structure to be wused
exclusively as the Applicant's 1living gquarters under
Section 2500.5 in an R-5-A District at premises 623
Mellon Street, S.E., Square 5984, Lot 37.

On November 22, 2001, the Office of Zoning
sent the Applicant a memorandum -- well, first of all,
the Public Hearing was set on November 13, 2001. Then

on November 22, 2001, the Office of Zoning sent the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

Applicant a memorandum describing additional =zoning
relief required to complete the Applicant's
development plans. On January 9, 2002, the Office of
Zoning received a letter from the Applicant requesting
additional time to respond to the concerns of the
Board. Since that time, January 9, 2002, the Board
has received no further communication from the
Applicant.

The Applicant has been on notice for this
Motion for Dismissal for failure to comply with the
procedural requirements of the zoning regulations
under Section 3100.6. That completes the staff's
briefing, Mr. Chairman.

CHAIRMAN GRIFFIS: Thank vyou very much,
Mr. Moy.

I would move dismissal of Application
16597 and ask for a second.

VICE CHAIR ETHERLY: Second, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you, Mr. Etherly.

I think it's fairly clear from Mr. Moy that notice

was given for the requested information, an
opportunity to respond was offered and no response was
received. As Mr. Moy has correctly stated, under
Section 3100.6, no appeal course or application would

be dismissed on the grounds that the Applicant failed
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to comply with provisions of the Chapter unless due
notice is provided of the deficiency and an expiration
of reasonable time as fixed by the Board, the
deficiency was not corrected. We have that and so
under 3100.6, I believe the motion should carry.

Any discussion? Very well, I'd ask all in
favor of the motion to dismiss signify by saying aye.

(Ayes.)

Opposed?

(No response.)

I call on you, Mr. Moy.

MR. MOY: The staff would record the vote
as 5-0-0, the motion of the Chairman to dismiss;
seconded by Mr. Etherly; also in favor of the motion,
Mr. Zaidain, Ms. Miller and Mr. Hood.

The next for decision is the Remand from
the District of Columbia Court of Appeals. This is the
BZA Appeal, Application Nos. 15129 and 15136 of
Woodland Normanstone Neighborhood Association and
Advisory Neighborhood Commission 3C, respectively.

This 1is an action of the Board on the
draft order for exceptions. On October 7, 2003, the
Board acted on the remand and now the draft order is
for the Board's approval for exceptions.

CHATIRMAN GRIFFIS: Thank you, Mr. Moy. I
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would move approval of the order for exceptions with
an allowed three weeks for comments or exceptions to
be put into the Board and ask for a second.

VICE CHAIR ETHERLY: Second, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you, Mr. Etherly.

Any questions? Discussion?

I ask all in favor signify by saying aye.

(Ayes.)

Opposed?

(No response.)

Abstaining?

(No response.)

MR. MOY: The staff would record the vote
to approve the draft order for exceptions; the motion
from the Chairman, seconded by Mr. Etherly; also in
favor of the motion, Mr. Zaidain, Ms. Miller and Mr.
Hood.

COMMISSIONER HOOD: Mr. Chairman, I would
just like to be recorded as not participating.

CHAIRMAN GRIFFIS: Thank you.

MR. MOY: Okay, the staff 1is corrected
then. The vote is 4-0-1. Mr. Hood not participating
on the motion, not participating on that case.

Next case is the Remand from the District

of Columbia Court of Appeals, BZA Appeal Application
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No. 15708.

What is before the Board is the draft
order which has been sent out for exceptions. On
October 7, 2003, the Board reaffirmed the previous
decision and order that was remanded back to the BZA.

As I previously stated the draft order was sent for
exceptions. No exceptions have been received. The
Board did receive a letter from the attorney
representing NBC in a letter dated November 25, 2003,
citing no objections to the proposed decision and
order and that's in your case folder under -- labeled
-- identified as Exhibit 68.

That completes the staff briefing, Mr.
Chairman.

CHAIRMAN GRIFFIS: Good. Thank you very
much, Mr. Moy.

Let me make one correction on the vote for
Normanstone. I believe there may have been a proxy
vote, 1s that correct?

MR. MOY: That's correct, Mr. Chairman.

CHAIRMAN GRIFFIS: Okay.

MR. MOY: We have a proxy from Mr.
Parsons, the alternate Zoning Commission Member who
has voted to approve the order as written.

CHAIRMAN GRIFFIS: Approved the order for
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exception as the motion was? Is that correct?

MR. MOY: That's correct.

CHAIRMAN GRIFFIS: So the
reflect a 4 to 0.

Is that correct?

MR. MOY: That's right, sir.

CHAIRMAN GRIFFIS: Very well.

vote would

Yes?

MR. GLAZER: Wouldn't the count be 5-0-07?

CHAIRMAN GRIFFIS: Okay, that's correct.

Don't trust my counting today.

MR. MOY: That's correct, Mr. Chairman.

It would be 5-0-0.

CHAIRMAN GRIFFIS: Right. That was simply

a test, Mr. Moy.

(Laughter.)

Okay, it's been called Application 15708,

NRB Remand. I would move approval of the final order

and ask for a second.

VICE CHAIR ETHERLY: Seconded.

CHAIRMAN GRIFFIS: Thank you, Mr. Etherly.

As Mr. Moy has clearly and articulately laid out, the

fact that we gave ample time for exceptions to be

submitted, we have one submission from

Holland and

Knight, the signatory being Mr. Wayne Quinn indicating

that they did not have any exceptions and I think it's
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appropriate then to approve the final order.

Any further discussion?

(No response.)

If there's no further discussion, I'd ask
for all in favor to signify by saying aye.

(Ayes.)

Opposed?

(No response.)

Abstained?

(No response.)

Very well.

MR. MOY: Staff would record this vote,
Mr. Chairman, as 4-0-1 on the motion of the Chairman;
seconded by Mr. Etherly with Mr. Parsons not present,
not voting.

CHAIRMAN GRIFFIS: Good. Thank you.

(Pause.)

What's next?

MR. MOY: The next case, I believe, Mr.
Chairman, is the motion from the Applicant to amend
order No. 16852 of the Washington Psychoanalytic
Society/St. Patrick's Protestant Episcopal Church.
The motion is to change the text of the Order from
"this Order shall not be wvalid for more than six

months after i1t becomes effective unless the use
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approved in this Order is established within such
six-month period" to "this Order shall not be wvalid
for more than two years after it Dbecomes effective
unless within such two-year period, the Applicant
files plans for the proposed structure with the
Department of Consumer Regulatory Affairs for the
purposes of security a building permit."

The original application was or 1is
pursuant to 11 DCMR 3104.1 for a special exception to
allow a private school under section 206 for a maximum
of sixty students, grades seven through nine, and a
maximum of 12 faculty and staff in the R-1-B District
at premises 4925 MacArthur Boulevard, N.W., in Square
1393, Lot 823.

As I've Jjust stated, the Applicant has
submitted a motion to amend final order to replace the
above -- to replace the text as stated. This is in
your case folders identified as Exhibit 364. Your
file also contains letters of opposition to the motion
as follows: a letter dated December 1, 2003 from John
Finney, ANC 3-D-4. That's Exhibit 367. Letters dated
December 1st and December 12th, 2003, both from
Michael Levandesky. That's in your case folder
identified as Exhibit 368 and 372. Also a letter

dated November 29, 2003 from John Finney, ANC 3-D,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

identified as Exhibit 366 and 369.

The case folder also contains a letter in
response to the opposition of Michael Levandesky to
the motion. It's a letter dated December 9, 2003 from
the Applicant represented by Shaw Pittman. That's
identified as Exhibit 370.

And finally, in response to the
Applicant's response of December 9, 2003, there's a
letter in the case folder dated December 31, 2003 from
Michael Levandesky and that's identified as Exhibit
377. And that completes the staff's briefing, Mr.
Chairman.

CHAIRMAN GRIFFIS: Thank you, Mr. Moy.

MEMBER MILLER: Mr. Chairman, I didn't
participate in this case so I will not be
participating in the vote.

CHAIRMAN GRIFFIS: Should we have a vote
on that?

Okay, let's proceed then. My reading and
actual re-review of the case file, but also in the
terms of the submissions, I think and Mr. Moy clearly
laid out all that was submitted, some pertinent, some
not, but I'm not going to get into that distinguishing
aspect. It is part of this -- I'm looking at this as

a simple and very minor modification to an order that,
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in fact, had an error. It is a vehicle that we are
allowed to do to correct errors. I look at this as
more of the standing of an administrative error than
anything else.

In terms of the construction time that was
put into this that was never a substantive evidentiary
fact or discussion or anything in dispute and
therefore would not have relayed into an order, nor
did it reflect into any sort of major condition and if
so, it was addressed 1in the conditions. And
therefore, I think we need to look directly and rely
on Section 3130.1 that obviously our orders as based
on the regulations and the regulations, I believe, are
very clear that no order authorizing reduction or
alteration of a structure shall be wvalid for a period
longer than two years and I don't need to read the
rest of it. So I would move that we modify to correct
that error and ask for a second.

VICE CHAIR ETHERLY: Seconded, Mr. Chair.

CHAIRMAN GRIFFIS: Further discussion?

Mr. Zaidain?

MEMBER ZAIDAIN: Yes, I was going to
reiterate that this was not something that we
deliberated on in the hearing and it was merely

something to reiterate the -- our common practice in
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the existing regulations. There was nothing that came
out of the hearing on the issue that would have caused

us to add this as an additional condition.

Just unfortunately, it was enumerated
incorrectly. So I would agree with the motion, Mr.
Chair.

CHAIRMAN GRIFFIS: Good. There it 1is.

Anything else? Further discussion?

I'd ask for all those in favor signify by
saying aye.

(Ayes.)

And opposed?

(No response.)

MR. MOY: Staff would record the vote, Mr.
Chairman, as 3-0-2 in favor of the motion by the
Chairman; seconded by Mr. Etherly. Also in favor of
the motion, Mr. Zaidain. Not present, not voting is
the Zoning Commission Member and Ms. Miller.

The next case for decision, I believe, Mr.
Chairman, is Mark Lee Phillips. This is application
number 17079. Pursuant to 11 DCMR 3104.1, for a
special exception to increase the number of sleeping
rooms in a bed and breakfast (home occupation) from
two to four or six under subsection 203.8 and the

provisions governing special exceptions within the
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Capitol Hill Overlay District under subsection 1202.1,
in the CAP/R-4 District at premises 417 A Street,
S.E., Square 818, Lot 27.

On December 2, 2003, the Board completed
testimony on the application and scheduled its
decision on January 6, 2004. The Board requested the
following post-hearing documents: first, the party
opponents' response to the filed reports from Office
of Planning and DDOT. A letter was received from
Eugene Barry dated December 22, 2003. That's in your
case folder as -- listed as Exhibit 80. The Board has
also received post findings of fact and conclusions of
law submitted by the Applicant represented by Richard
Nettler and that's dated December 22, 2003, identified
as Exhibit 79.

The staff also notes for the Board that
the Office has also received 1letters from the
Architect of the Capitol, dated November 17, 2003
that's identified as Exhibit 76 and Council Member
Sharon Ambrose, dated December 1, 2003, identified as
Exhibit 77.

Finally, as a preliminary matter, we do
have -- received a letter dated January 2nd, 2004 from
Eugene Barry, identified as Exhibit 81 which comments

on the Applicant's pre-hearing statement. That
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completes the staff's briefing.

CHAIRMAN GRIFFIS: Thank vyou, Mr. Moy.
Board Members, I'm sure you'll recall the case hearing
we reviewed this for deliberation and a decision
today. However, what is somewhat peculiar about this
case 1s we actually had what I might say 1s a
secondary thread that ran through the public hearing
for special exception. And that was whether, in fact,
it needed the relief at all and whether it was a
matter of right, pursuant to Section 203.8, I believe,
but I don't need to be quoted on that.

That being said I would like to continue
the decision on this until the 27th of January. I
would like to open the record to receive briefings on
the legal issues as to the matter of right aspects of
this. I believe, I do know that we have from the
Applicant substantial briefing on that, but there was
some ambiguity and I know the Board went through the
entire transcript, not only the file on this, to see
whether we had afforded the opportunity for the
parties in opposition to brief that issue.

I believe that the Board did, however, it
was not directly stated that they were to submit that
in the record which they open to receive that and

therefore with great caution I think we can afford to
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put this off in order to respond to that.

I think the other Board Members may have
the opinion that we should keep the record open also
for DCRA to supplement the application if they are so
inclined, to brief the legal issue and so we can make
that agency referral as I think is appropriate.

Are there questions from the Board?
Clarifications?

MEMBER ZAIDAIN: Just to make sure I
understand, we're not changing, really changing the
nature of the process here. We're basically just
trying to make sure this is moving forward under the
correct relief. It's common practice for this Board
to amend applications where necessary in order that we
adequately deal with applications and I think it's
necessary that we take a look at this under a
different light to make sure we're doing that.

CHAIRMAN GRIFFIS: Well said. Yes?

MS. ROSTAD: Janene Rostad with Robbins,
Kaplan, Miller and 3C here for the Applicant. Along
these lines, if there can just be a reminder to the
opposition, the party in opposition, then when they
file something with this Board, that they need to
serve the parties. This is the first I've learned

that they have filed anything post-hearing.
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CHAIRMAN GRIFFIS: Who's filed anything?

MS. ROSTAD: I believe it was stated that
Barry, party in opposition, had filed two letters
since the hearing.

CHATRMAN GRIFFIS: Right. You didn't
receive those letters?

MS. ROSTAD: No, we did not.

CHAIRMAN GRIFFIS: Okay, and we're going
to take up the fact of whether they come into the
record or not and we can do that on the 27th. They're
not timely filed at this point.

MS. ROSTAD: Thank you.

CHATIRMAN GRIFFIS: Okay. I think that's
good direction. Why don't we do that. And obviously,
we can give the same direction to DCRA which would be,
of course, our normal practice.

Any other questions then? Then we can set
17079 for decision on, it would be a special public
meeting on the 27th of January.

MR. MOY: Mr. Chairman, staff would like
to ask would the Board care to set a time frame on
submission of these briefings before the 27th?

CHAIRMAN GRIFFIS: Absolutely.

MR. MOY: A week before, January 20th? Is

that too soon?
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CHAIRMAN GRIFFIS: ©No, let's do that. Two
weeks.

(Pause.)

Anything else on that, Mr. Moy?

MR. MOY: That's all I have, Mr. Chairman.

CHAIRMAN GRIFFIS: Okay.

MR. MOY: The next case for decision is
Application No. 16823 of Humberto Gonzalez, pursuant
to 11 DCMR 3103.2 for a variance from the wuse
provisions to allow a home occupation bed and
breakfast with 10 sleeping rooms and four full-time
equivalent employees under Section 203 in the DCOD/R-
5-D District at premises 1720 16th Street, N.W.,
Square 178, Lot 800.

The Board completed testimony on this case
application. The decision was made on -- by the Board
on January 7, 2003 and the draft order has been -- is
before the Board for action.

CHAIRMAN GRIFFIS: Action, huh? Right.
Very well. Humberto Gonzalez, I'm also asking the
Board if we could continue for decision on the 27th of
January. There are innumerable particulars with that,
one being the difficulty of not having several Board
Members that heard this case on the Board at this

point. I think if we can bring clarification on that,
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we can review the order and make the decision and
clarity on the 27th of January.

I think to be clear for the record that
the Board is 1looking at whether a majority of the
Members that heard the case which are still on the
Board could, in fact, approve the order for issuance.

And so I think we need additional time in order to
bring clarity to that.

Is there any objection to moving this to
the 27th of January?

MEMBER MILLER: No objection.

CHAIRMAN GRIFFIS: Very well, let's do
that then.

MR. MOY: The next case before the Board
is Application No. 17087 of Jeffrey D. Kotersky,
pursuant to 11 DCMR 3103.2 for a variance from the lot
occupancy requirements under Section 403, a variance
from the rear yard requirements under Section 404, a
variance from enclosed court, area requirements under
Section 406, a variance from the nonconforming
structure provisions wunder subsection 2001.3 and a
variance from the alley setback requirements under
subsection 2300.2B to allow a rear garage with roof
deck in addition to a single family row dwelling in

the R-4 District at premises 1366 Quincy Street, N.W.,
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Square 2826, Lot 25.

The Board held a public hearing on this
case on December 9, 2003 and made a bench decision at
that time and staff Dbelieves that the Board is
preparing a motion on this case.

CHAIRMAN GRIFFIS: Thank you, Mr. Moy. I

appreciate that. This is not on the advertised
schedule. It is, in fact, put on our agenda by my
direction and I am asking support of a motion for -- a

two-part motion. One, waiving our rules of timing for

bringing reconsideration and a motion for
reconsideration on Application No. 17087. And let me
speak to the motion quickly in two parts. First of
all, 3100.5 allows wus to waive our ©zrules for

timeliness if we find good cause and also that it
would not prejudice the rights of any party and is not
otherwise prohibited by law.

I believe what I'm about to say will come
into accordance with 3100.5. On reviewing the case,
after which -- as Mr. Moy has said was a Dbench
decision, and was granted, I made preliminary analysis
that, in fact, some of the relief requested that was
before us may not necessarily have been required and
so I would like to reconsider this case with that new

information and the new analysis and I would have that
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done in -- on the 27th also of January 2004.

I am not opening the record for any other

additional information. I don't believe that this
would, in fact, prejudice the Applicant. There are no
other parties in this case. I do not believe that

this reconsideration, I firmly believe it's not a
reconsideration to overturn it, but rather to reduce
the relief that was sought that was of some great
discussion with, in fact, the Zoning Commissioner on
this case and therefore would ask for the support and
I'd ask for a second on the motion.

MEMBER MILLER: Second.

VICE CHAIR ETHERLY: Mr. Chair --

CHAIRMAN GRIFFIS: Withdraw. Thank vyou
very much, Ms. Miller. Any further discussion,
comments?

Nothing. Very well, I'd ask for all in
favor signify by saying aye.

(Ayes.)

Opposed?

(No response.)

I do appreciate that.

MR. MOY: Staff would record the vote to
reconsider the decision to January 27, 2004 on the

motion of the Chairman, seconded by Ms. Miller. Also
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in favor of the motion, Mr. Zaidain and Mr. Etherly.

And one Zoning Commission Member not present, not

voting.

CHAIRMAN GRIFFIS: Thank you.

(Off the record.)

CHAIRMAN GRIFFIS: Mr. Moy, when you are
ready.

MR. MOY: The next case for decision, Mr.
Chairman, the staff believes is NCRC Application No.
16970 of the National Child Research Center, pursuant
to 11 DCMR 3104.1, for special exception approval to
continue an existing child development center (last
approved by BZA Order 16307) with morning and
afternoon programs for 120 children at any one time,
ages 2 and a half to 5 years and 38 FTE, full time
equivalency staff on all floors of the existing and
proposed  buildings on the site and for new
construction of an addition and new building pursuant
to 205 and pursuant to 11 DCMR 3103.2, for wvariance
relief from 3202.3 in order to allow the construction
of an additional principal structure and the use of an
additional principal structure such as that more than
one principal structure will exist on a record lot and
for relief from 2100.6 which requires the provision of

parking spaces for the proposed additional principal
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structure on the NCRC property in an R-1-B District at
premises 3209 Highland Place, N.W., Square 2071, Lot
30, 855 and 866.

On November 18, 2003, the Board completed
testimony on the application and scheduled its
decision on January 6, 2004. The record was closed
except for the following post-hearing documents that
were received by the Board. First, a request for
responses to the DDOT supplemental report dated
November 14, 2003. Responses were submitted from
Friends of NCRC, identified as Exhibit 329; R. Bruce
Buckner, Exhibit 330; Kathryn Marshall, Exhibit 331;
the Applicant, Exhibit 333; ANC-3C, Exhibit 334; and
Linda Badami, Exhibit 335.

Findings of fact, proposed findings of
fact and conclusions of law were received from the
following: from the Applicant, identified as Exhibit
340; from ANC 3-C, Exhibit 339; and Exhibit 341 which
is the exhibit representing Cleveland Park Neighbors,
R. Bruce and Sally Buckner, Henry Little and Linda
Mendoza, Steven Hunsicker and Galen Neely and Linda
Badami. And this was represented by the -- by Richard
Nettler.

As preliminary matters, the Board has also

received the Applicant's Motion to Strike Certain
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Materials From the Record, submitted by the party
opponents after the record has closed and this 1is
dated November 17, 2003. This 1is 1in vyour case
folders, identified as Exhibit 336.

The Board also received the party
opponents' Answer in Opposition to the Motion to
Strike, dated December 19, 2003 and this is in your
case folders wunder Exhibit 337. This 1s from the
party opponent of Henry Hunsicker, Sally and Bruce
Beckner, Henry Little and Cleveland Park Neighbors.

There's also Exhibit 338 which 1is the
party opponent's Supplemental to their Answer in
Opposition to the Motion to Strike Certain Materials
from the Record.

Also the party opponents' modification of
their own submitted findings of fact and conclusions
of law dated December 23, 2003, Exhibit 342 and this
is an untimely submission, Mr. Chairman.

Finally, the Office has also received
post-hearing documents that were not requested by the
Board. The first one is a letter in opposition from
Nancy Harter, Exhibit 327; and a letter in opposition
from Susan Hannon, Exhibit 328.

That concludes the status briefing, Mr.

Chairman.
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CHATRMAN GRIFFIS: Thank vyou, Mr. DMoy.
This brings us to preliminary matters. First, Board
Members, we had two exhibits and Mr. Moy has just
indicated that the record was not left open for and I
would ask the Board not to put them into the record at
this time. Is there any questions, discussion on
that?

Everyone agree? Very well. Taking that
deathly silence as agreement, we'll move on.

Mr. Moy, 1let me ask you, we also have
Exhibit 342, forgive me 1if I missed you mentioning
that. That was to modify the proposed findings. It
was sent in by Ms. Janene Rostad of Robbins, Kaplan,
Miller. Did you list that as a submission?

MR. MOY: I believe I did.

CHAIRMAN GRIFFIS: Good.

MR. MOY: 342, Mr. Chairman.

CHATIRMAN GRIFFIS: 342. Let me ask Ms.
Monroe, is there action by the Board that's required
for this?

MS. BAILEY: She stepped out for a moment,
Mr. Chairman.

CHAIRMAN GRIFFIS: That's going to be
difficult to ask her then. Very well, I would suggest

that we do accept this in, although I do have some
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hesitation in doing that. Well, based on the evidence
in the case, based on our own jurisdiction, based on
the fact of whether this would show up in an order of
any decision, but be that as it may, it's a simple
correction of changing of language of which we will
need to deliberate on and I know the Board did look at
that.

Let's go to the information that was
submitted and that which should be or not be kept in
the record.

Clearly, there was a little bit of

misunderstanding at the end of the hearing, I believe.

We did have a supplemental report or -- well, I call
it that, from DDOT which outlined -- of course, we're
all aware of what it did: several spot investigations

of the site and tabulations.

I think it was pretty clear from the
comments and my comments, I should say what the record
was left open for and that was as we were not able to
allow cross examination of that information, we 1left
open the record for written cross examination and I
think we were liberal in keeping the record open for
what that might entail and addressed it as not only
cross examination, but comments.

There was a bit of a nomenclature
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difficulty in one of the statements of the Board
Members that through in rebuttal -- I do not believe
that it was the direction this Board, nor would I
think that the opportunity would be afforded for
direct rebuttal testimony on this. 2And so I think it
should have been clear.

Second point of it that is brought up, if
we do start to accept some of this and I am actually
to give the direction to the Board of what I'm doing,
I am going to move granting the Motion to Strike, in
part, and denying in part, meaning I am asking that
several pieces of information actually be allowed in.

I think it is difficult when we have the
record open and we do submit new evidence and new
testimony because it is somewhat an endless stream and
that is if some of this information is accepted, do we
not, aren't we not obligated to allow all the parties
and the Applicant to address and to cross examine.
And in that case if we decide and we are not deciding
this case today, and we will need to postpone it and
move to open the record again. I don't believe that
that is, in fact, needed.

I'm going to run down in no particular
order, but the order that I have all of these clipped

into and I would ask that the record reflect that we
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allow in Exhibit 334 which is the submission from the
ANC and I do that with some hesitation, but with the
utmost caution and I think I base the largest aspect
on the last paragraph which I think was, in fact,
addressing what we were looking for in submission and
the last paragraph indicates giving some background of
the ANC member that based on their observation, they
think the information provided by Ms. Hawkinson which
was the DDOT representative is of limited wvalue and
they started to address why it was of limited value.
Of course, they make the point of which if DDOT
representative is out there and this is a speculation
on their part, but if they were out there in front of
the school with a clipboard, wouldn't it be a wvisible
presence and would undoubtedly encourage good behavior
and I'm somewhat reading that.

Of course, one might then think with all
the neighbors out there videotaping and monitoring,
wouldn't that also encourage good behavior, but be
that as it may, that's part of deliberation that we
would need to do. These are critical questions and
aspects that I think were very pertinent and I would
ask that that be accepted into the record.

I would keep Exhibit No. 333 which also

addressed directly the DDOT report. It 1is the
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submission by Shaw Pittman indicating their
interpretation of the purpose of the visits and also
enhancements that were made based on those.

And there are comments directly related to
the information that the DDOT representative provided
the Board. 2And to be absolutely clear, that was in --
I don't know what kind of form that was, but it was a
checklist of sorts, of certain activities, Jjust to
refresh everyone's memories. It was very statistical
in nature with only brief narrative descriptions of
what was happening.

And then the last comment of Exhibit 333,
of course, that NCRC, of course the Applicant believes
is cited by reports provided with evidence, etcetera,
comments of great use.

I would strike 335 which is titled "The
Supplemental Testimony Responding to DDOT's November
14, 2003 Report of the BZA" from Linda Badami, party
in opposition. This 1is, on qguick review, a
substantial amount of new evidence and clearly new
observations and conclusions of those observations.

I believe, first of all, that this type of
testimony is already in the record and substantially
in the record and the Board is available to deliberate

on that. With this additional, I do believe it goes
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outside of the scope of what the record was left open
for, but also it opens up the fact that we would need
additional cross examination of that information. I
think that's fairly clear, just on a cursory review of
what it is. There would probably be questions of what
it was and how it was conducted and what it 1is
actually showing us.

I would keep Exhibit 331, also its

comments by Ms. Marshall, directly related to the DDOT

report.

Exhibit 330 --

(Pause.)

Exhibit 330, I would also strike. This is
clearly new information and observations. As TI've

stated, I do believe that there is redundancy, one, to
the information that's issued. And in terms of
directly addressing the DDOT's report, it seems to
only go to whether it was properly submitted or why it
was actually submitted and then there's substantial
amount of additional information which is additional
information and in our deliberation I -- well, and so
I do see it outside of the scope of that which the
record was kept open.

VICE CHAIR ETHERLY: Mr. Chair, if I may

with respect to Exhibit 330, I am in complete
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agreement with your line of reasoning as relates to
the prior exhibits that have already been spoken to.
It is perhaps a slight distinction, but I think an
important one with respect to Exhibit 330. I might be
inclined to suggest that 330 be included in part and
stricken in part because I believe the bulk of Exhibit
330 does indeed present new evidence that is outside
of the scope of the DDOT report.

I do believe, however, that with respect
to and once again this is rather nuance, but I think
it's an important distinction with respect to
paragraph 2 which begins "while the purpose of DDOT's
improper late submission is not clear", I do believe
that that particular paragraph does speak with the
appropriate level of specificity as it relates to the
DDOT report. SO once again, while it might be a small
distinction and a small portion of Exhibit 330, I want
to be clear and committed to the spirit, I think of
our desire to entertain responses to the DDOT
submission and perhaps allow for the inclusion of that
particular component of 330.

CHAIRMAN GRIFFIS: Good.

VICE CHAIR ETHERLY: With regard to
deliberation.

CHATIRMAN GRIFFIS: But I think that's to
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the point and that was the basis of my hesitation.

I would suggest this then, that Exhibit
330, that we accept the letter and the letter only,
that would -- and none of the attachments and we can
include the affidavit with that and I think that would
clarify that issue and clearly the pertinence that we
would need for deliberation on it.

VICE CHAIR ETHERLY: Thank you, Mr. Chair.

CHATIRMAN GRIFFIS: Thank vyou. Any other
questions on those pertaining to the comments to the
DDOT report?

If not, then let's move on -- Mr. Moy, I'm
going to ask for one quick clarification and that is
Exhibit 328. Was that enumerated as a submission?

MR. MOY: 328, vyes sir. That was the
letter in opposition from Susan Hannon, dated November
3, 2003.

CHAIRMAN GRIFFIS: And was I mistaken in
striking that?

MR. MOY: Yes. No, you were not mistaken.

CHAIRMAN GRIFFIS: Actually, I was. I'm
going to ask that that come in.

Although the cover letter to it seems to
be additional information, what this also, the

attachment, as I understand it and have read it, is,
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in fact, the written portion of the testimony that was
provided on November 4 and we often do and believe we
were probably -- similarly did in this case is allow
people to submit their written testimony. Not all

that was given on the record, but I don't believe that

it prejudices anybody by accepting that in. Unless

there are any concerns or objections -- Mr. Hood?
COMMISSIONER HOOD: Point of

clarification. Did we know the scope of what we were

leaving the record open for?

CHAIRMAN GRIFFIS: Yes.

COMMISSIONER HOOD: Okay.

CHAIRMAN GRIFFIS: I grant that there was
some ambiguity 1in terms of terminology of the
submission, but I think in all clarity the direction
should have been from what I requested and I think the
Board Members in looking at the transcripts supported
my direction.

The terminology used for what that was, I
believe, may have created a slight question of what it
is, but I think it was very clear that we were asking
for comments on the DDOT report as cross examination
was not allowed for during the hearing. It was not
asking for additional testimony, additional

observation, additional evidence or anything in that
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frame.

COMMISSIONER HOOD: Okay, that's fine.
Thank vyou.

MR. MOY: Mr. Chairman, back to the
responses to the DDOT report, did the Board discuss
Exhibit 329 from the Friends of NCRC?

CHAIRMAN GRIFFIS: No. Well, I don't
recall, but I don't think we did. It was a simple
letter that also addressed the DDOT report
specifically and I would have that remain in the
record. Does anyone have that in front of them?

It's a single sheet that it says that they
believe that it's consistent with the testimony
videotaped by the Friends of NCRC and I think it's
appropriate for the comments.

MEMBER ZAIDAIN: No objection, Mr.
Chairman.

CHAIRMAN GRIFFIS: 329. Thank you, Mr.
Moy. Anything else?

MR. MOY: No sir.

CHAIRMAN GRIFFIS: Very well. Having
ripped through all of that and how many, eight cases
already, let me just take a brief moment and wish
everyone a very Happy New Year. It's been a long time

since we've seen everyone 1in the room, but we have
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become very familiar with all the faces that are here
before us today, both in writing, reading and
deliberating and also hearing and seeing everybody.
Indeed.

I think it would not be hard for me to say
that this has been an interesting, but long case for
everyone in participation, the Board and all of those
that are here today and have been part of this
hearing.

Let me just Dbriefly say the Board
appreciates absolutely everybody's participation in
this. The submissions, the amount of submissions and
quite frankly, I think, the level of civility that was
expressed in the hearing room, it is -- it goes a long
way with the Board on substantive information and
factual information, but it also is very pleasing to
the Board when the presentation of that is smooth and
appropriate. And we will try and conduct ourselves
the same way in our own deliberations.

I also would 1like to briefly compliment
the law firms on both sides with their submissions and
also their conduct during the hearings. I think it is
and has Dbeen an excellent Jjob in addressing the
substantive and lengthy amount of information and

evidence 1in the record and I think that we have
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clearly established a full and complete record and I
would now ask that we begin our deliberations on this
case.

I think at the end of this I would hope
that we were and will address numerous things and the
most dimportant in all the issues is what we were
persuaded by which would clearly bring us to a vote,
either in denial or approval for this and so with that
in mind, let's go directly to the cases in front of
us.

Of course, this 1s a special exception

under Section 22205 for the Child Development Center

in an R-1-B zone. NCRC currently is under a special
exception. Of course, it is to expire in 2006. But
has come before for certain modifications. I will

touch wupon this again the importance of that
statement, but what they're requesting is the
following: increase of enrollment of 10 students, an
increase of on-site at any one time of students from
108 to 120 and an increase of staff as proposed by the
Applicant, it 1is an increase of staff from 28 FTEs,
full time equivalents, to 38 FTEs.

They are also asking for the gspecial
exception relief to construct a new building which has

been titled "The Carriage House" also construction in
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addition to the main building and to construct a
larger maintenance building or bike shed, as has been
somewhat described which would replace the existing
shed.

To my first comment, I think it's very
important that the Board either deliberate and discuss
or bring great clarity to a very important issue here
and that is we are, and what 1s before wus, 1is
determining the impacts that these modifications would
have. There 1is not, in fact, a full review of the
last application or any modifications that are going
to be made to the standing special exception which, as
I've indicated would expire in 2006.

So we are looking at the impacts of the
result of 10 additional students, the additional
employees and the construction and that is the
addition to the main building and the Carriage House
and shed.

I think a little added note on that, the
special exception as previously done, was with the
full participation of the community and the ANC and I
caution the Board going very further into any sort of
evidence or objections that go to the substance of the
special exception that is running and is current until

2006.
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With that, in order to review somewhat the
history and I've talked about the relief, but we'll
continue with that, but some of the history that we
were looking at, I think it is undisputed several
facts in this case. First of all, the NCRC for the
last 73 years has been in existence. I think several
things attendant to the special exception that expires
in 2006 is the ambiguity and perhaps based on the
Board's action, based on the Board's writing, but
there is ambiguity as to what the actual ceilings and
definitions of certain things were.

I go to, in looking at that, that in fact,
we vrely and I am convinced by the Applicant's
statement that there, of course, may have been on
clarity, but the circumstances in the evidence as
presented is the fact that in the 1980s, the school
maintained an enrollment of over 140, which speaks to
the fact of whether we were -- and the Board was
looking at on-site or actual cap for enrollment. Not
having the actual words in the previous order which we
need to look at and rely, I believe we start from that
direction.

It's also brought an important aspect to
this is how the school in its changing program which I

will revisit probably again, but in its changing
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program, increased its enrollment and also increased
the number of staff to correspond in order to maintain
its provision of a day care center and with it's own
special and particular and unique programs and student
body.

In terms of looking at this as a day care,
it came -- there's been back and forth on private
school and day care and there is distinction, of
course, in the regulations and there is some
distinction and I was thinking of all the private
school applications that we have and the difficulties
and the issues that come up with it and often time
there are issues of tuition and where the students are
coming from and who is involved and who is it actually
serving. I think there's an important point that I
was very persuaded, there were several important
points persuaded with in this case in the
presentation, both from the opposition and the
Applicant. And it is this. First of all, this isn't
a private school. This is a day care center. I think
if you 1look at anyone in the population of the
District of Columbia, that is working or even if it is
not working, oftentimes is needed. Day care 1is
something that's wutilized Dby -- I don't have

statistics, but I would say more than a majority of
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people with children. It 1is something that 1is
absolutely needed.

There's evidence in the record that points
to the demand for child care centers. There are over
9,900 families on the waiting list in the District
alone, and 1if I recall correctly, there's over 680
within Ward 3. 1It's clear that there's a demand and a
need for this and it 1is of somewhat particular
distinction from a private school.

The other aspect is, as you well know,
we'll go into the special exception discussion 1is
objectionable conditions. And I think it's important
for the Board to weigh not only as I've stated, some
of the limiting factors of what we have to review, but
also an important aspect to this is certainly we are
put in a great position of authority in weighing those
and weighing the evidence and seeing and balancing out
what is objectionable, what isn't. what 1s the
evidence that i1s describing a condition and whether
that condition is actually of reality and how we
balance all of that. I think the direction that we
should take and I think we do always take is as of two
form. First of all, it 1s clear that we hear from
everyone involved in the case in the surrounding and

adjacent neighbors. In fact, we have numerous parties
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in this case based on that adjacency.

It is also very important to look at the
larger scope of what a program serves and whether it,
in fact, serves a one block area or a larger block
area. There's no way that this Board can get beyond
the fact of what the impact is, both good and bad, for
the surrounding area and for the District of Columbia.

There's been some differing submissions in
the case and in the findings and conclusions of who
this actually serves. In fact, I was drawn to one of
the statistics in the opposition's briefing that
talked about 75 percent, 1f I recall correctly, of the
enrollment was from outside of the District in
Maryland and Virginia. However, re-reviewing the
evidence and the direct testimony of the NCRC
representatives it's fairly clear that, in fact, is a
misconception or a misconstruing of the issue.

There were two things that we looked at.
One was what was the walk-ability population and the
other was the District of Columbia population and it
was clear that there was upwards of 75 percent that
were from the District of Columbia. Now maybe a
digression point, maybe not, however, as that isn't a
requirement, but I think it goes to the gpecific

issues, a large issue and some of the smaller issues
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as to dimpact of the surrounding area and also the
impact and the finite and the macro.

I think it's important at this point and I
think as we walk through this we will flush out a lot
of additional findings of facts, but I would like to
go to the discussion of the wvariance. The wvariance,
as first advertised and we're well aware, came as a
special exception. On briefing and review from the

Board, we were asked to entertain whether, in fact, a

variance was needed in this case. We did,
preliminarily in the hearing, regard this as a
variance. We had been fully briefed with submissions

from all of the parties that has been spoken to in the
findings and conclusions that were submitted, speak to
it.

What I would like the Board to do is take
a brief discussion and revisit that issue. Having re-
read the entire case file now in deliberation and I
might say several hundred pages of transcripts of
which, I think there's probably over 4,000 pages of
transcripts alone, I'm not convinced that we've made
the right decision. And in fact, I think we may be
making a critical error in 1looking at this as a
variance case.

I go to the fact of first of all, the
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baseline of 3202.3 is not applicable. I think that it
has far reaching impacts if we were to decide. In
this case and this case only, 1looking at the past
history of this Board and the Zoning Administrator,
there's never been a case before us or an
interpretation by the Zoning Administrator that a
variance was required in this case.

I look at the specific evidence of what is
being proposed here and can talk about that, either in
use or 1in size as we look at accessory structures.
There seems to be the operative word and I think the
difficulty and I don't fault the Board for having
great discussion on this issue, but I believe if we
continue in this frame, we're making a critical error
as I stated.

It seems as though we've relied on a very
limited definition in the regulations of accessory is.

As I look at that, the definition of accessory goes
to the critical word of "incidental". Incidental, in
looking at numerous dictionary definitions, but most
importantly a dictionary in the Office of Zoning,

Webster's Third International Dictionary, "incidental"

is defined as subordinate, nonessential or attendant
in position or significance. Secondarily, it 1is

"subordinate, placed in a lower order of class or
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rank, holding a lower or inferior position."

As I've read the record, the testimony,
the Board's deliberation on that that was in public
and also in the submissions, I would bring to you the
fact of this Carriage House 1is subordinate in every
meeting and definition. All the evidence points to
that, being the square footage, being the use. It was
an interesting comment that I believe Mr. Etherly had
made during the public hearing at one point and said
if the main building burned down, could the school
function in this building and continue its operation?

I think I can definitively say that it could not,
looking at the 1layout, looking at what, in fact, is
proposed to go into the Carriage House. It is clearly
a subordinate structure.

It is looking to offer two large rooms,
one for the motor skill, one for a community room, I
believe it is labeled and two additional classrooms.
There is insufficient space for any sort of
administrative staff of which any school would have to
take. If I'm not mistaken, I would think that there
would have to be some cooking or at least some
preparation of food for a day care center and I
believe that that is not facilitated in this building.

And so I would ask the Board to make comments on that
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briefly and if they are in concurrence, we could move
ahead for the special exception under 205.

Comments?

MEMBER ZAIDAIN: I want to make sure we
are revisiting an issue that we decided during the
hearing and I want to make sure that I'm clear on
where you're coming from.

You're saying that -- there's two ways to
look at this issue. One from a structural standpoint,
is it a principal building in the architectural sense
of the word. And I think I'm pretty clear on your
analysis there. I guess what I'm still confused on is
the wuse. Are you suggesting that the basis of our
analysis should be whether or not the uses in this
building can operate on their own should the other
structure and its uses go away? Is that the basis for
which you would determine this?

CHAIRMAN GRIFFIS: I addressed use only
because it was part of deliberation in some of the
discussion. I do not believe that the importance of
accessory goes to use, but rather it goes to the
structure. I think that the reasoning for the
regulation was so that the development would be
regulated, that vyou wouldn't have two large similar

stature in terms of area, mass and height, the works,
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on a single lot. I think that, in fact, the intent of
the regulations was to preclude that.

I do not Dbelieve the intent was to
preclude accessory structures and I find that the
Carriage  House, as  proposed, is an accessory
structure. I think it's fairly critical to look at
the history, as I've said, in terms of the Zoning
Administrator's procedure and policy and also that of
this Board. I don't -- there has been no evidence
that there has been a single case before us that we
have corrected or has been advertised and Dbrought
before us as a variance Dbecause of additional
construction. I think the pure nature of academic and
certainly day care goes to the fact that there may
well be, if not -- and specifically in this case, if
not required to have accessory structure. And based
on the requirements for open space, based on the
requirements for -- well, other code requirements for
day care centers and age appropriate structures, I
think it's detrimental that the zoning regulations
would somehow inherently prelude the placement of
buildings in order to facilitate numerous aspects of
requirements, both in day care, but also in the case
of private schools. I don't want to even think about

what it might do to campuses and campus plans and
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universities. I mean that's not necessarily of import
for us.

MEMBER ZAIDAIN: I'm not sure the same
analogy applies, but I mean it's a tough issue to
decide because usually accessory buildings and uses
that come before us, usually garages and things that
are clearly subordinate to the main operation of the
site and this 1is not the case. I guess what I
struggle with is the fact that the same uses that are
in the principal building are also in this building.
It's not -- the relationship is not entirely clear.

CHAIRMAN GRIFFIS: But I think it doesn't

MEMBER ZAIDAIN: I think uses is relevant.
I think it's something we need to look at.

CHAIRMAN GRIFFIS: I don't know 1if it's
the controlling relevancy. I think it begins because
of the 1lack of the specific definition for wus to
utilize in the regulation that it can inform us, but I
don't believe, would you suggest that if they decided
to build a storage shed that was 50,000 square feet,

was three stories high --

MEMBER ZAIDAIN: No, 1like I said the
structural thing is clear to me. I understand it. I
just -- like I said --
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CHAIRMAN GRIFFIS: We're talking use. So
build a huge building, larger than the main house and
the addition combined, make it twice the size and fill
it with bicycles and play things. Is that an
accessory structure, based on use?

MEMBER ZAIDAIN: Well, it seems to me to
be an accessory structure -- it would be a principal
structure based on the design of the building and
that's -- it seems to me that that would be a tough
case as well. I guess what I'm struggling with --

CHAIRMAN GRIFFIS: I think you can use the
same analogy to go to what then is being proposed. We
have a smaller subordinate structure.

MEMBER ZAIDAIN: Well, let's wsay, for

instance, the main building here was a McDonald's, for

CHAIRMAN GRIFFIS: You worked at
McDonald's?

MEMBER ZAIDAIN: No, I personally don't
care for McDonald's, so 1let's say they're doing

McDonald's in the main building and they're cooking
hamburgers and then they decide to cook some
additional hamburgers in the small building in the
back. How would we access that? It's kind of the

reverse analogy that vyou Jjust gave me. It's a
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continuation of the existing use that's a clear
principal use that's being continued into a smaller
building in the back of building. And clearly, from a
structural standpoint, it's a small building, but from

a use, 1it's continuing the same principal uses of the

site.

CHAIRMAN GRIFFIS: It's frying the
hamburgers.

MEMBER ZATIDAIN: It's frying the
hamburgers.

CHAIRMAN GRIFFIS: I think it would be an
accessory structure.

MEMBER ZAIDAIN: You'd call that accessory
structure.

CHAIRMAN GRIFFIS: Other comments?

VICE CHAIR ETHERLY: Mr. Chair, I am
inclined to agree with vyour opening statement as
related to the interpretation of the Carriage House as
an accessory structure. We had some significant
conversation or I should say comment and testimony,
both oral and written as related to the discussion of
the applicability of Section 2516 as my colleagues
will probably recall. And I am still swayed by the
analogy that I employ that you reference with respect

to when you look at the question of whether or not a
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building is accessory or primary, perhaps one of the
things that might be useful to give consideration to
is whether or not the functions of a particular use in
their entirety could still, nevertheless, be carried
out in the accessory structure.

I think the important thing here that
supports my reasoning is when you try to take a look
at educational institutions especially, one of the
things that I would endeavor to try to avoid is some
type of bright line rationale that lays out a hard and
fast rule for what constitutes an accessory structure
and a principal structure.

I Dbelieve the nature of educational
institutions are such that you need to have a
framework, analytical framework that allows for
flexibility, 1if you will. For this body to get into
second guessing, educators, other individuals who of
course are more experienced in the provision of
educational services and try to say 1f you have two
classrooms, two or more classrooms 1in an accessory
structure, plus one administrative office, that all of
a sudden turns the additional structure into a
principal building as opposed to an accessory building
here.

I understand and I know Mr. Zaidain loves
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to hear it when we say "I understand where you're
coming from but" -- the all important but -- I think
there may be room in my interpretation and probably
should be room in the interpretation for discussion of
massing, as you get to a certain mass threshold and
I'm not going to speak to what that threshold might be
because I don't think you need to get there here, but
clearly I think you would perhaps have a different,
not a different analysis, but it would require further
deliberation if you're looking at a 75,000 square feet
accessory building.

CHAIRMAN GRIFFIS: Let me address that
quickly because I think that's an important point is
how would the Board review that and I think it's
fairly clear that we review that under the special
exception.

Your issues in terms of massing, placement
and all that is still before us, as 1is the addition to
the main structure under the special exception and I
think that that's in fact the test that needs to be
followed because it gets to those critical issues that
you're concerned with.

It is not a test and your first comment I
think was an important one that there should be, as

you say, a bright line for us to look at. As there is
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not, I have to go back to the fact of why has this
never happened before. We haven't been presented in
any other piece. There is the Carol Little case which
I think we extensively talked to and found that this
Board had actually erred in the decision of the Little
case and I won't revisit all of the deliberation on
that, but I think we were fairly definitive in that.
So as we look to the private schools or anything
analogous and day cares that are similar to this, why
has this never happened before and what is it that
moves us?

As we don't have that bright 1line, as
you've said, I think we need to take more serious
caution in looking at the past procedure and history
of the Zoning Administrator and also that of this
Board.

Let me also interject the fact that I'm
perfectly prepared to deliberate and actually argue as
I am very persuaded that they can make the wvariance
test in this and I think it may be a briefer
discussion getting through the variance test than the
one I brought up.

But as a member of this Board, I also have
to look to the decisions that we make in each of these

cases and what implications they might have for this
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Board in the future and so what led me to revisiting
this and then to the substance of what I've been
saying today is I believe that there may be critical
implications if we, in fact, pursue this in the way we
have and I believe that we made a mistake.

We did not make a mistake in going through
the entire public hearing on this, being substantially
briefed on it, having it addressed, all the way to the
end and findings and conclusions and matter of law. I
think everything is before us to now make a very
serious decision and one with great deliberation and
caution.

Mr. Zaidain?

MEMBER ZAIDAIN: To me, the whole thing
does turn on incidental and I'm still trying to get
some clarity on this. You look at the definitions for
accessory building.

To me, it defines the test of what an
accessory building i1is into two ©parts, one being
structural architectural type of the test and the
other is the use. If you look at the definition as a
subordinate building located on the same lot as the
main building, the use of which is incidental to the
use of the main building, well, the first phrase, a

subordinate building located on the same lot, to me
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that implies 1its architectural relationship to the
main building which I'm pretty clear on in this
instance.

So to me, this test turns on incidental
and I know we have to rely on --

CHAIRMAN GRIFFIS: Pretty bad choice of
words if you ask me.

MEMBER ZAIDAIN: Exactly. But could you
read the definition from Webster's one more time for
me?

CHAIRMAN GRIFFIS: Sure. "Subordinate,
nonessential or attendant in position or significance.

Subordinate, placed in a lower order of class or
rank, holding a lower or inferior position.
Subordinate is used in the definition of incidental
and it is used directly in the definition of accessory
building. It's clearly to be subordinate.

MEMBER ZAIDAIN: It seems to me that that
can imply the intensity of the use and just because
it's reflecting of the same principal uses, it's not
entirely acting on its own accord. It's a hard thing
to determine in this instance, that's for sure.

CHAIRMAN GRIFFIS: I know it's not clear
and I think it bodes the Board to decide with, as we

have done everything, with caution and looking at the
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implications of decisions of this magnitude and I
think the evidence presented is strong enough to say
that this would be an error if we brought up a
variance in this application.

MEMBER ZAIDAIN: Well, I -- Jjust to be
clear on the question, Mr. Chair, I definitely do feel
very strongly about resolving this particular question
as opposed to perhaps taking a more expeditious route
of just simply dealing with the variance analysis and
moving forward because I do agree with you that it is
an important enough question that could contribute
substantially to precedent or shall we say a
clarification of our interpretation of the regs that
could have some very far reaching impacts. I am
persuaded very much by the National Cathedral case
which was referenced in one of our earlier submissions
for which I do not have an exhibit number at this
time, but it was the submission of Shaw Pittman on
behalf of the Applicant for February 19, 2003. In
that particular opinion which was a memorandum
opinion, there is discussion of some of this Board's
prior precedence as it relates to the issue of
accessory uses and accessory structures.

As Mr. Zaidain correctly pointed out,

perhaps the key question here is incidental to and
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subordinate to the principal use. That particular
opinion does provide for consideration of what's
referred to as "the degree of impact upon the
surrounding residential neighborhood as 1is the most
reasonable test of appropriateness of an accessory
use. It's referencing, in particular - -with regard
to that quote, the Citizens Coalition versus BZA case
from 1993.

I reference that because I think once
again when you're talking about -- and let me just
also mention that with respect to that particular
case, there was a question with regard to the
incidental nature of an athletic facility as it
relates to the educational mission of a school. It's
-- this case to me highlights once again, I think the
perilous footing that we could conceivably find
ourselves on if we try to strike a hard and fast
bright line rule in the absence of one to determine
what's accessory and what's not. I think there is
perhaps a very broad reasonableness standard that the
case law and our prior decisions have perhaps arrived
at. Perhaps, while not calling it that, I think
essentially what you're looking at here once again is
you're still left with incidental to and subordinate

to the principal wuse. The principal use here, of
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course, 1s an educational mission and the provision of
additional classroom space, play space, as it relates
to the educational mission of the applicant as its
been presented before us, I would contend definitely
is incidental, is an incidental use.

Once again, I think prior case law and
prior decisions of this Board would leave room for us
to consider, 1if it were the case in this particular
instance, the size or massing of that particular
accessory structure. I don't think that's called into
guestion here. I mean it's going to be part of what
we'll discuss as we go forward with regard to traffic
and some of the other objectional impacts. But as it
relates to the issue of the variance test and whether
or not there's a need to make that test here, I'm
inclined to agree with the Chairman's interpretation
that there's not a need to reach that particular
analysis.

CHAIRMAN GRIFFIS: You bring up an
excellent point of the athletic facility and I think
that's the direct 1link in the direct cases and
actually, this Board did conclude and find that
athletic facilities were an extension of the principal
use, but they weren't in and of itself the primary

use. It was part and parcel of the principal use, but
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it was subordinate and therefore an accessory.

MEMBER ZAIDAIN: And that's more clear. I
think -- that's more clear the other way, but I think
what Mr. Etherly just touched on, I think, kind of
gives me a little bit more comfort in that in that
this is providing support and overflow space almost to
the principal use.

CHATIRMAN GRIFFIS: I think it's an
extension of part of the principal use, but if you
talk about accessory use, you're also talking about a
use as an athletic facility analogy would use and I
would say the Carriage House use it describes it as
customarily incidental or subordinate. I mean --

MEMBER ZAIDAIN: It's supporting.

CHAIRMAN GRIFFIS: It's the definition
that we have exactly, it's the support.

MEMBER ZAIDAIN: Okay.

CHAIRMAN GRIFFIS: I understand the
difficulty. I mean we could certainly say well, they
could cram everything into the main house and that may
well Dbe possible. They could come for a height
variance and put 50 feet on top of the thing. The
point I'm looking at without that hypothesis and
different directions and options, looking at directly

what is presented before us, I think we have a fairly
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clear case and one that doesn't move me and I'm not
persuaded to be moved into a totally new direction, a
totally new procedure for this Board and the Zoning
Administrator. This doesn't move me far out of the
realm and definition and past history of this Board

and the legislative history which I haven't addressed.

MEMBER ZAIDAIN: I think that gives me
some level of comfort. To me, I see the accessory
building test as a two-part test. One Dbeing the

subordinate building which I think this is pretty
clear, tilted towards an accessory building and then
the incidental use which I have some hesitation, but I
can see the direction that the Board is headed in and
I think I can support the determination on that aspect
of it.

VICE CHAIR ETHERLY: And I want to be
sure, just in an effort to heighten your comfort that
it's my contention that when you look at some of our
prior «case law that there still i1is room for
consideration of massing and size issues.

MEMBER ZAIDAIN: Well, sure. That's clear
in the definition.

VICE CHAIR ETHERLY : If you are
envisioning a set of circumstances where conceivably

you might have an accessory building to an educational

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

institution that's 1larger than principal or main
building, there still would be room, I think --

MEMBER ZAIDAIN: I'm not as concerned with
the precedential impact. This is a very unique
circumstance. This isn't a college or a university.
This is a child development center located in a
residential neighborhood that has a successful program
that has led to the application that's before us. I
don't see this as Dbeing that applicable to other
instances.

VICE CHAIR ETHERLY: But I think the
challenge here and once again I think the reason why
it is probably important to spend the time that we'wve
spent on this is as you deal with the changing needs
and requirements of educational institutions and once
again, my contention is this Board is probably very
ill-equipped to try to measure in any substantive way
time in and time out. We're not here as educators.
But just from the layman's standpoint the flexibility
that this particular framework, I think as I'm trying
to lay it out, allows is it allows us to address some
of the important questions that a community might
raise with regard to impacts without having to get
into the position of passing on what constitutes an

appropriate physical setting for an educational
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institution because I don't want to see us try to
second guess, well, okay, it's an accessory structure,
but your educational program may need five classrooms
in this building as opposed to the four you were
telling us you need. I think that's when we really
get into some quicksand here.

Thank you, Mr. Chair.

COMMISSIONER HOOD: If I could just add, I
would agree with your synopsis, but I would also agree
with Board Member Etherly. Some of that, I'd like to
leave to the subject matter experts, but as far as the
incidental and subordinate wuse, I think this Board
previous decisions this Board has made in the past, I
think that we would be going in the right direction,
so I Jjust wanted you to know I agree with your
synopsis.

CHAIRMAN GRIFFIS: Good, therefore I would
amend the advertised relief requested to remove the
variance and I would move to remove the variance
request and I would ask for a second.

VICE CHAIR ETHERLY: Seconded, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you very much.
Is there further discussion, deliberation on the
motion?

(No response.)
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Not hearing an indication, I'd ask for all
those in favor signify by saying aye.

(Ayes.)

Opposed?

(No response.)

Mr. Moy, if you wouldn't mind recording
that vote?

MR. MOY: Staff would record the vote to
amend as stated; the motion of the Chairman, seconded
by Mr. Etherly. The vote is 4-0-1, four in favor of
the amendment, the Chairman, Mr. Etherly, Mr. Zaidain,
Mr. Hood; Ms. Miller recused from the case.

CHAIRMAN GRIFFIS: Thank vyou wvery much.
The next relief which we've deliberated on and decided
on that case which I'm not asking to be changed is
actually that which addresses the parking and loading.

I'm just going to state for the record some of the
deliberation, the points that were made. Clearly, we
were looking at 2100.4, 200.5, .6 and on and on. The
issue 1s whether the critical aspect of 2100.5 was
controlling. In re-reviewing that, I stand by our
deliberation and all the conclusions that we made and
I think I want to illuminate one that may not have
been totally clear.

In my reading in the direction language of
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the regulations, I see this: 2100.4 goes to use. It
is the change of use would then require the parking.
2100.5 1is an exemption for storage structures and
contributing structures and the nature of them. Below
2100.5 goes to area. It seems like the regulations
themselves divide in use and area with 2100.5 being
controlling in both. 2100.4, in fact, cites 2100.5.
It seems to follow a logic that 2100.5 would continue
through the area.

The other distinction of the importance of
that is when you look at 2100, the sections, as was
clearly and substantially deliberated, a distinction
between buildings pre-1958 and that which are historic
or contributing to historic nature. I think the Board
was correct in its interpretation and deliberation and
decision on that case.

That being said, we need to move on to
special exception. And now I need to rework my whole
entire outline.

Looking at the special exception, again, I
would like to give my understanding of our direction
in this. As stated, we are looking at a modification
to an existing order and the reason to keep bringing
that wup, I think we need to 1look at this and

deliberate on all the aspects as to first was there a
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significant or unanticipated change in the area that
has or circumstances for that matter since 1998, which
was the previous order, has there been these
substantial significant changes in circumstances that
therefore this use has become incredibly objectional
as opposed to what we would have known as this Board
would have known when we reviewed the original special
exception. And therefore, because of these monumental
and significant changes, we cannot grant modifications
to this or to the existing special exception.

I think in terms of my thinking, is if, in
fact, a larger development had happened close by and
incredibly density, there was incredible =zoning
changes and development happened, that would clearly
impact the use of the roads, the traffic, the amount
of traffic. I don't believe that there's anything --
evidence in the record at this point that shows any
real significant or unanticipated change.

Now that doesn't --

COMMISSIONER HOOD: Mr. Chairman, can I
just interrupt?

CHAIRMAN GRIFFIS: Sure.

COMMISSIONER HOOD: Before you go too far,
I disagree with us having to be tied, and I would like

to hear from Corp. Counsel. To a certain degree I
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understand that we're not reinventing or redoing the
special exception. But vyour first statement, I
disagree with, with us be tied and have to make our
decision on that. I think we need to make our
decision on the evidence that's in this record and
what's before us.

From your comments, it's like you're tying
me to a previous order which I probably didn't vote on
or had anything to do with and I don't like to be tied
to that. So I'm not -- if I'm not understanding --

CHAIRMAN GRIFFIS: Ms. Monroe, 1s the
entire order 1998 that expires in 2006 before us for
our --

COMMISSIONER HOOD: I didn't say the
entire order, but I guess what I'm saying is are we
tied to that or are we just tied to the evidence in
front of us? That's what I assume -- that's what I
came here to deliberate and vote on, not necessarily
dealing with 2006. Maybe I'm not c¢lear, but your
statements, Mr. Chairman, were that --

CHATRMAN GRIFFIS: I think -- let me just
continue and I'll let Ms. Monroe discuss that because
it's an important idea to bring up. My point is 1is
that in the order -- in the previous special exception

hearing, there was full participation by the community
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ANC of which there was limited comments of objection
and not as much objection as we have in this case.
They went through all these issues in order to grant
and then condition that special exception.

So the point is in my mind and then we'll
hear from Corporation Counsel to see if I'm correct,
we are relying on that procedure and the last Board's
decision review of all that information. That being
-- the total amount of students, the facility, the
land, everything that was occurring at that point in
order to grant the special exception. I do not
believe we go back and revisit it, but rather we are
deliberating and the case was presented before us of
how this request for modification would impact the
specific site and area.

Ms. Monroe?

MS. MONROE: I guess we could frame the
issue and I think this is what you're asking. Are you
to determine whether the impacts are objectionable
based on the entire special exception use or only on
the incremental increase that's asked for in the
modification?

And I think the 1latter is correct. I
think that whatever level of use there was as of the

last special exception is continuing. That's already
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been sanctioned by the earlier order which you are
essentially bound by. I say that.

Now they're asking for 10 more students,
10 more staff, new buildings, whatever. If the level
of objectionable conditions or impacts is increased by
that modification so much so that you feel that this
can't be granted, then vyou have to deny the
modifications, but the special exception will still
stand until 2007.

So essentially, I think you're looking at
the effect of the modification. The only caveat I
would say is if there's been such a substantial change
in the neighborhood since 1999, it was when the
earlier one was actually granted, as to cause so much
objectional impacts, plus this modification would
increase that, then you'd be free to look at the whole
use, but I think essentially vyou're stuck with the
modification and the impacts thereof.

COMMISSIONER HOOD: And that modification
is 10 more students, expansion and Mr. Chair, if
that's what you were illuding to, then I stand to be
corrected. If not, I appreciate Ms. Monroe's --

CHAIRMAN GRIFFIS: Can I get some help? I
think I was doing more than illuding, but vyes, that

is, in fact --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

MEMBER ZAIDAIN: I'd like to get some
clarification on what Ms. Monroe just stated. What's
not before us is whether or not NCRC should remain on
this site, that's not the decision and to me, in my
mind that's where this change in composition of the
neighborhood would come in. Do I wunderstand you
correctly, Ms. Monroe, when vyou say that 1f the
neighborhood has been changed and the whole
circumstances are different, then we can revisit the
previous special exception? Is that what I heard you
to say?

MS. MONROE: I would say yes, actually.

MEMBER ZAIDAIN: Okay.

MS. MONROE: If you thought about it, if
you're willing to say that since 1998, there's been
such a -- see change in this neighborhood, I don't
know what could have happened, but that even this
amount of modification will be too much, then you look
at the whole thing.

MEMBER ZAIDAIN: Right.

MS. MONROE : I think you're not
determining the impact based on 181 students and 38
staff. You would be determining the impact of another
10 students and another 10 staff on top of what's

already there. What's already there was sanctioned in
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1998 by the earlier special exception.

MEMBER ZATIDAIN: Right, but still that
does not preclude this Board to determine 1if some
things and I'm not saying we're going to go this way,
but if we were to determine 1f something is not
working now, based on the previous special exception
we shouldn't let it expand. I think that's -- we can
definitely make that determination.

MS. MONROE: And I think that would mean
that you what you would determine today is different
than your determination in 1998.

MEMBER ZAIDAIN: I don't think it would be
reasonable for this Board to say well, you know, the
impact of additional 10 students is going to be three
more cars on the street and that's no big deal. I
mean I think part of what we need to look at is, okay,
here we have an operation on a site. Here's how it's
working. They want to expand. What's the key mode of
impact here? I think restricting us to Jjust the
increment and looking at the impacts of the specific
numerical impacts of that increment, I think that's
problematic.

VICE CHAIR ETHERLY: I think there are two
things here and perhaps as a way of slowing us down a

little bit and then for the benefit of the listening
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audience at home, Ms. Monroe said it correctly. She
said a very key word and I think that word is frame or
framework. And I think what our audience probably
hears us struggling with and I think what I hear us
struggling with is one, how do you -- and I think
that's the undercurrent here, how do you think about
this type of institution, giving the changing nature
or the growing nature of our neighborhoods throughout
the c¢ity, how do vyou deal with this type of
institution?

Now there are two guestions under that,
one 1is a very practical question which is okay, as a
BZA, as the Board of Zoning Adjustment, what are
dealing with today? 2And I think Ms. Monroe's counsel
to us is that let's be very clear, we're not dealing
with reconsideration of 1998 special exception. That
comes back in 2006.

MEMBER ZAIDAIN: Right, I understand that.

VICE CHAIR ETHERLY: I think everyone is
clear on that.

Now from a framework standpoint, I think
this comes back to where Mr. Hood was heading, how --
given that nevertheless or regardless, how are we to
think about the nature of this mneighborhood and

objectionable impacts? I think the Chair was being
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short of just caution instead, of course, the 1998
decision isn't up for reconsideration, but as we think
about the impact of the additional 10 students and the
additional faculty on the neighborhood, the
surrounding community, I think what the Chair says
definitely does not preclude giving consideration to
the overall issue of objectional impacts.

Technically, as Ms. Monroe laid out, we
are looking at just the additional impacts of those 10
students, but I think the nuance here and one of the
components that makes this case a challenging one is
that you are, however, I think, going to have to give
consideration to the overall impact.

MEMBER ZAIDAIN: I think we're on the same
page. I just guess where I was a little concerned was
tying -- the only thing we're tied to is I would not
feel comfortable with this Board saying that
overturning the previous special exception and saying
NCRC should not be on this site, I don't think that's
before us.

However, I do think that we can determine
whether or not NCRC on this site is working and
whether or not it's working well enough to be expanded
and then the whole special exception will be revisited

in 2006.
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I just want to make sure that we're clear.

COMMISSIONER HOOD: And let me just say, I
understand, thank you, Ms. Monroe, for that
clarification, but I just want to make sure that we
are all moving in the same direction because -- but
then let me back up a little bit Ms. Monroe and in
your discussion with Mr. Zaidain, vyou did say
something about revisiting the special exception and I
wasn't clear on that.

That's in 2006, that's 2006 --

MS. MONROE: Right, because there was a
term on the earlier order and I think it's 2006-2007
it would end. And that's when everything would start
over again.

COMMISSIONER HOOD: I'm definitely not
trying to revisit what another Board or what was done
previously. I just wanted to make sure that basically
what we have, we have a special exception and what's
being proposed here today is something that goes on

top of that special exception.

MS. MONROE: I don't want to sound
arbitrary. You need to look at all of the impacts
here, but only as to the modification. I mean the
special exception stands until 2006 or whatever. You

need to determine whether those impacts which will be
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caused by those modifications are so much more on top
of what's already there that they should not be
granted, the modifications.

COMMISSIONER HOOD: I could belabor the
issue, but I won't.

CHAIRMAN GRIFFIS: 1Indeed, let's not.

COMMISSIONER HOOD: But I want to make
sure I'm clear on this, Mr. Chairman. Thank you.

CHAIRMAN GRIFFIS: Absolutely. We don't
proceed without clarity, but let me do this, I think
that a lot of this will come out as we go through the
satisfaction of Section 205 in the special exception
and looking at each of the individual issues. In
that, I'm going to ask clearly for the Board to
deliberate on their position, what they were persuaded
by and also addressing that which they were not
persuaded by and I think that will give great clarity
and evidence.

As a qguick digression so that we can clear
heads and get ready for that, let me bring up one
outstanding issue that we had and that was there was a
submission that brought attention to the fact of
whether the main structure was actually conforming due
to number of stories and I just want to put it to rest

and I think it's fairly clear from the Board that this
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is conforming to the matter of stories.
And you know, unfortunately, the diagram

I'm about to address doesn't have an exhibit number on

it. However, it is the Highland Place elevation of
which we had requested from the architect, Mr.
Anthony, to submit in which case he provided
dimensions. One dimension was from the measuring

point, the measuring point of which was the center of
the front of the main building where the height is
taken and that measurement, first measurement went
into the ceiling of the first area and it is clearly 2
feet 10, as indicated which defines it as a cellar and
then we count to the height of the ceiling at the top
floor. I think it's pretty clear that there are the
conforming number of stories on this.

Unless anyone has any questions on that,
I'll take it as a consensus. I can pass this down if
you can't pull this out of our numerous filings on
this.

Okay, any questions? Okay. So I take it
not hearing any objections, very well, let's proceed.

Let's go right into the special exception.

Then of course, an analysis -- yes, I'm sorry?
(Pause.)

2005.1, of course, establishes the special
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exception for the 2002, 2005.2 it reads "must meet all
applicable codes and licensing requirements." I
believe there's substantial testimony and evidence in
the record to support that they have, in fact, met
that requirement in terms of licensing and applicable
code.

There was in the party opposition
addressing that issue of whether they had actually
provided the possibility that they could meet all the
applicable building codes for the addition and also I
suppose the ADA and anything else that was providing
and it isn't that -- our text doesn't read, nor is it
required that evidence be made, that it meets it, but
rather that evidence be provided that it can meet all
licensing and code requirements. I'm not sure how
they would evidence something that wasn't submitted
for full permit at this point. So I think it's fairly
clear on that.

Is there discussion on 2001.57?

(No response.)

Very well, then I think we can state that
based on the facts established in this record that the
Board concludes -- why do I keep saying that? 2005.2
has been satisfied.

2005.3 gets us right into it. No
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objectionable traffic condition, no unsafe condition
for picking up and dropping off. I think we need to
look substantially at that. This will take a great
deal of time. First of all, we need to recollect and
establish the fact that we heard from numerous or we
heard from several expert witnesses 1in traffic
management . We also heard from some agencies and we
heard from numerous parties in opposition. There is a
clear distinction that this Board makes between expert
witnesses and non-expert or rather other witnesses 1
this case and I know that this Board will take that
into account.

Setting the stage for this, it is
interesting and perhaps not helpful some of the Agency
reports 1in trying to assess and deliberate this. I
think it goes without saying in this case and in all
our cases, we look at the experts in order to help us
to deliberate, not that we would go in and try to do
our own analysis of traffic and impact, but rather
would weigh that evidence as presented to us.

In that <case, I think what has been
substantially persuasive to me is looking at the
Agency reports, the last submission from DDOT of which
there was an on-site observation. Also, the fact that

Osborne George did conduct numerous on-site
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calculations over a period of time and did find, in
fact, that there was not an unsafe situation or
condition that created that for the vehicles and
pedestrians.

I think it is also fairly clear and I did
not find persuasive evidence that would rebut the fact
that no accidents were recorded in the area directly
adjacent to the school.

Let me -- perhaps I'm taking this in a
similar direction, but all of the pieces, looking at
that from the oral testimony, also from the expert
reports which we get substantially into, 1let me
address the videos.

I know the Board has great concern about
videos and what they actually show. I think still
photographs, in many respects, can show a specific
instant condition, that then can be addressed and
discussed and further statistical evidence can be
presented in order to support that single image.

I have great difficulty looking at videos
because you know we've run into quite a bit, where was
it taken, who was taking it, why was it taken? Was
the Applicant aware that wvideos were being taken and
what kind of condition would that create?

But be that as it may, we have two wvideos
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in this case, one from the party in support and one

from the opposition. Looking at both, I saw several
things. First of all, on each video -- well, let me
digress to set the stage. The video from the

opposition I found a bit troubling only because it was
so many times -- so many different days and certain
points during those days and then condensed into a
short period of time. So in reviewing it, one could
sit back and say my gosh, this is occurring 24 hours a
day, 7 days a week. Whether that is persuasive or
not, who knows? And that's the difficulty in having a
video. It's not the fault of the opposition, the
presentation of it.

But the aspect of the -- in both wvideos,
it was fairly clear that the speed of traffic was very
slow. I don't recall in any of the videos in the
presentation as -- a video presentation or any of the
testimony coming in as an aspect that people were
trying to do 50 miles an hour and clearly there was an
unsafe condition because they weren't allowed to do
that.

There is some evidence of what the actual
speed was of cars, but that doesn't matter to me. But
it is fairly clear that one, traffic did flow and

speeds were quite diminished.
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Now was it perfect flow, was it always
unencumbered? Clearly not. However, did it create an
unsafe or an incredibly objectionable condition, I
didn't see a great amount of evidence that would
persuade me to do so.

Now, there is one aspect that I was very
concerned about and I think I can couch it in the fact
of what I have termed for myself is uncivil driving.
There was an aspect of -- and again, the wvideos are
not sure how many are school and not school, but in
the realm of things, that doesn't really -- for this
point, doesn't really matter.

There were conditions in the opposition's
video that showed conditions of driving that I would
not want, however, they also were breaking laws and
regulations and so it is not as if the Board, no

matter what, would sanction or approve that type of

activity. I mean stopping at a stop sign is a matter
of D.C. law and it should happen. Now if we were to
say, you know  what though, in this certain

circumstance, these NCRC parents and care givers and
whoever is dropping off are the only people in this
area in the entire city and in this region that don't
stop at stop signs, then I think we have a large

concern. And then we have a particular concern that
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we ought to seriously address.

I think the Board should look and expect
and in fact, demand the fact that all of the 1local
regulations and traffic laws, parking, speed, obeyance
of traffic signals would be followed and I think we
have to have the assumption and the base assumption is
that where we start. Those have to be, have to be
complied with.

We had a substantial amount of evidence
and pictures in some of the wvideo of crossing the
streets. Looking at, first of all, the current
situation and how that will then impacted by a slight
increase in students and employees, I still was not
overly persuaded that the condition would be
substantially impacted if we had the addition of these
students and employees.

There 1is concerns about U-turns. There
are numerous other aspects I'm sure other Board
Members will bring up. I find going to the TMP that's
proposed, most of those, 1f not all have been
addressed and can be, in fact, mitigated in order to
preclude any sort of difficulties that might or could
possibly arise in that, one of which, we had in
evidence and Department of Transportation, DDOT, was

looking at making Highland one way and doing all sorts
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of re-engineering. That's not for the Board to
decide, nor actually to necessarily comment on.

I am persuaded by the fact that NCRC
thought that to be a logical procedure for their own
drop off and pick wup and therefore require the
vehicles coming to address the building in a one way
fashion. So on their own have dealt with that
situation and not have to have a reliance on the
residents in the area to also be restricted in that
manner.

But let me allow others to speak to that
section.

MEMBER ZAIDAIN: I just wanted to ask for
some clarification on a point you made regarding the
illegal driving aspect and we deal with this a 1lot
when you -- on how to weigh that type of behavior in
terms of impacts.

Are vyou suggesting that the U-turns,
running stop signs, those types of behaviors are
things that shouldn't play into our deliberations
regarding the impacts of NCRC or -- I'm just trying to
understand where you were going with that.

CHAIRMAN GRIFFIS: There's two aspects of
it and first of all, it's not in the evidence that

I've looked for whether U-turns are actually illegal
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or not. They may be an inconvenience or something
that is not acceptable to the neighbors, but be that
as it may, I think the fact of the matter is, it does
impact our deliberation on the incremental increase
for this modification and how that's affected.

My point is that this 1s not a wunique
circumstance of which there's absolute anarchy, but
rather -- and that we don't have the jurisdiction to
be -- to require enforcement, but have the assumption
and I think the base assumption that traffic laws and
signals are obeyed.

Now again, going back to and that's the
difficulty that I have is that they aren't. They
aren't, it seems to me, I mean I walk, try and cross
the street. It seems to be a substantial number.

MEMBER ZAIDAIN: I understand. I Jjust
think that there is some relevance to a lot of that in
this case. If a use is becoming and I'm generalizing
here, just hypothetically, if a use is becoming too
intense, that the transportation network around it
cannot handle the traffic that it's generating and
it's causing this illegal behavior, for instance, cars
blocking the right hand lane causing double parking,
making people swerve into the on-coming lane to get

around them, I think that's something we need to look
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at and I just want to make sure you aren't precluding
that.

CHAIRMAN GRIFFIS: I agree. I totally
agree. My point, I guess I'm not being very clear,
but my point is that we're not sanctioning illegal
behavior.

MEMBER ZAIDAIN: Oh no.

CHAIRMAN GRIFFIS: We're acknowledging
that there's evidence in the record that shows that.

Now, the importance to us then is looking
at that one, how that might be increased in its level
with this modification, but also importantly how the
Applicant has addressed that situation and I think if
we look at the gpecifics of the TMP, most of those
are, in fact, addressed.

I'll bring one example. In fact, there's
in the submission, I believe it's Exhibit O in either
their original submission or -- vyes, in their
preliminary hearing submission is the «car pool
etiquette. You know, when I looked at that first I
thought how simplistic do we need to be, but I find
that there's nothing wrong with reminders and
continued reminders of what the actual compliance with
their own regulations, but with also the D.C.'s

regulations.
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How else have they mitigated things? As
I've brought up the fact of the one-way progression
into the school for drop offs and pick ups, they have
the increased staff that's out there monitoring; the
communication back with the main building. Certainly,
there's been talk and disagreement about how effective
the walkie-talkies are and the technical difficulties,
but the point is that we need to look at what is the
program and the process that's put into place in order
to address the situation.

I can go on, but I'd like to give others
an opportunity to say a little bit.

VICE CHAIR ETHERLY: If I may, Mr.
Chairman, Jjust as we deliberate, my colleagues are
probably well familiar with my practice of trying to
kind of indicate some of my thinking and some of the
areas that perhaps I'd love to hear some discussion
on.

As we begin to wade through the testimony
and written submissions, there were a number of areas
from a traffic standpoint, a traffic management
standpoint that did emerge as points of concern. I
think the Chairman in his remarks on the issue of
traffic and as we look at the 2005.3, the DDOT

reports, as they first started, were indeed troubling.
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I wanted to highlight in particular, of course from
the February 5th submission concerns about west bound
traffic having to view into the east bound lane to
avoid car pool queue and I know that that was an issue
that Mr. Hood had raised. That was one area that had
been a cause of concern.

Secondly, there was reference in the DDOT
February b5th report to the narrowness of sidewalks
along Highland Place and the observations of
pedestrians walking in the street and so that was an
additional area that I kind of wanted to look at with
some detail as we proceeded through the testimony and
in particular, as we looked at some of the video
footage that was provided.

Thirdly, I'll kind of include this under
the broader rubric of neighbor impacts Dbecause
clearly, we heard some discussion and testimony from
opposition in particular with regard to double parking
and the blockages of private driveways.

Fourthly, there was some discussion in the
DDOT February 5th report regarding accidents and
regarding just the interplay of the entire traffic
network in that particular area.

Let me deal with at least the accident

component because that was something that I felt did
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get for the most part fairly resolved to my
satisfaction. My colleagues may recall that we did
receive from -- 1if I have my fax cover sheet
correctly, we did receive from DDOT -- and in fact, I
apologize for not having an exhibit reference -- but
in April we did receive accident reports for two
locations.

We received an accident report for 34th
Street and Newark Street for the period January 1,
1999 to December 31, 2001 and then we also received an
accident summary report for 34th and Ordway for the
same period of time.

Both of those reports referenced, of
course, the incidents of reported accidents that had
taken place at those two intersections and I want to
be sure to state clearly that those reports did not
speak with any specificity to whether or not those
accidents were in any way directly attributable or
otherwise connected to NCRC parents, personnel or
otherwise. But once again, speaking simply to the
issue of accidents, by looking at those reports, I did
not see anything that gave me concern or shall we say
heightened my concerns as related to the observation
that was given in the DDOT report on accidents.

CHAIRMAN GRIFFIS: To support that
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position in those two points, 1f my memory serves me
correctly, there was testimony by the Metropolitan
Police Department representative that spoke to how
similar those corners are to the areas, the numerous
locations around the area in that neighborhood and I
think he even went on to say in other parts of the
city that are similar in use and density, so it seems
to say again that the NCRC Center didn't change or
impact those corners as they have their own traffic
volumes that are daily occurring.

COMMISSIONER HOOD: Mr. Chairman, if I
could just --

CHAIRMAN GRIFFIS: Yes, Mr. Hood.

COMMISSIONER HOOD: Also, Mr. Chairman,
the flip side of that, we also had testimony from MPD
that there was serious congestion on 34th Street, so
we got two different --

CHAIRMAN GRIFFIS: That's 34th Street.

COMMISSIONER HOOD: Right, but I'm just
saying, serious -- I'm talking about the -- we're
taking the whole piece into consideration. I'm just

saying that there 1s some <congestion in that
particular area. I'm not just -- vyou're making it
sound like he's saying there's not any congestion

which Mr. Etherly was talking about, but there is some
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congestion.

CHAIRMAN GRIFFIS: I didn't say it wasn't
congested, but it's a good point. I said it's similar
to other areas that he was aware of and the point is
then if we're looking at-- we're looking at the fact
of what the impact of this one center is. If all of a
sudden we have other corners of intersections that are
similar and they're not even close to this, then I
don't think it's definitive, but it certainly gives
some evidence into what the impact is of having this.

VICE CHAIR ETHERLY: And I'm glad that Mr.
Hood did raise that point. There was reference in the
proposed findings of facts and conclusions of law that
were submitted by ANC 3C which spoke to some of the
testimony that we did receive from Officer Roke, as it
relates to traffic in that particular area and the
Officer did speak to the overall traffic conditions of
that particular corridor which I think are no secret
to many of us who are familiar with that particular
area of the city as it relates to how that route is
used by commuter traffic and other individuals
traveling north and south and also to an extent east
and west. But Mr. Hood's clarification was an
important one Dbecause there was testimony on both

sides, but I would take that, just to put a pin in
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that particular point from my standpoint, as a guide
to my colleagues, that I didn't feel as we look at the
guestion of additional enrollment and additional staff
on the issue of accidents that there was sufficient
testimony which spoke to or justified in my mind a
conclusion that we would see an increased incidence of
accidents in the surrounding NCRC community by wvirtue
of the increase in enrollment and increase in staff.
So I just wanted to -- what I'm trying to do is just
to an extent resolve some of the major issues.

One highlight to my colleagues, what my
major concerns were from a traffic standpoint and
where possible incident how I feel I've been able to
resolve some of those issues.

But once again, just to recap very briefly
and then I'll be quiet for a moment, I did have some
concerns as 1t related to the issue of westbound
traffic moving into the eastbound lane to avoid the
gueue as it was set up for drop offs and pick ups at
the NCRC campus. I think for the most part, the wvideo
testimony that was provided and testimony that was
provided orally to an extent gave me some comfort that
that particular aspect of the DDOT report was not out
of hand or more importantly, did not rise to the level

that I think the text of the DDOT report suggested
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that it did.

I would indeed enjoy some additional
discussion and once again I know that Mr. Hood had
raised this issue earlier with regard to observations
of individuals walking on the street and not on
sidewalks and of course, the fact that you do have
some aspects of that immediate area that do not have
sidewalks and so the only option is to be on the
street. And then of course, that issue around impacts
on neighbors, because we did hear substantial
testimony which I'm inclined to give credence to that
you did have blockages of private driveways in some
instances.

However, I think the question for us to
resolve is whether or not that rose to the level or
would vrise to the 1level such that the additional
provision of 10 students and the concomitant traffic
with that increase and increase in staff would move
that particular situation to a tipping point.

So once again, I just want to provide a
little bit of a summary of some of my thinking as
related to the traffic impacts and how I think some of
the testimony helped me to resolve that issue in some
places.

Thank you, Mr. Chair.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

93

CHAIRMAN GRIFFIS: It goes to pedestrian
safety. I think the TMP looks to do that in several
respects, but one may not have been highlighted
enough, the hiring of the uniformed persons that would
be monitoring that and they would obviously be
monitoring it so that the wvehicles wouldn't do
anything that created an unsafe condition. That
includes, as is submitted, not making U-turns or
parking too close to driveways, etcetera.

I think in terms of -- yes?

MEMBER ZAIDAIN: I think Mr. Etherly
brought up two issues that I think are critical for us
to consider as we look at this.

One is kind of the micro workings of this
use and one is kind of the macro approach of 205. And
I hate to kind of broaden the discussion, but to me a
lot of this case turns on traffic: the car pooling
line, the queuing lines, how that all worked in the
neighborhood and what type of impacts came from that.

There are other issues raised, but to my mind I think
that was the most substantial issue.

And if you look at the micro level, the
site itself, a 1lot of the impact stems from the
gueuing line. The back up in the queue is causing

blockages of driveways, making people swerve into the
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in-coming traffic to get around the queues. And I
thought -- I'm trying to figure out the best way to
generalize this discussion, skipping over to the
tipping point issue, I think under 205 we need to see
if a use that is deemed compatible within a
residential district, to a certain extent which is how
205 ig laid out, is going past the point of just not
working in that neighborhood. And that is taking into
account, from an architectural and design standpoint
even the design framework of the neighborhood, all the
way up to the transportation network which is where I
think we need to spend some time on.

I thought DDOT's report did raise some
issues in regard to the queue, for instance, let me
make sure I get the right language here. It talks
about how the queue 1is actually 1located in the
westbound line on Highland Place and so people who
need to get around the queue have to essentially use
eastbound. And I wanted to get some clarification
from the Board Members. I don't think that that issue
was resolved.

And where that leads me is to think that
Highland Place just may not be able to support this
type of operation at this time, but maybe we're

getting to the tipping point level.
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If a wuse 1is causing -- if a wuse 1is
creating a queue line in a lane and is causing backups
in that 1lane and the transportation network cannot
expanded to support it, where does that leave us in
deliberating on the transportation impacts? And to
take that a step farther, we've heard these
recommendations about physical improvements to the
surrounding transportation network. DDOT brought up
the issue of the one way and NCRC's transportation
management plan  talks about site improvements,
exploring physical improvements on Ordway and that
just kind of leads me to question well, if vyou're
having to <change the physical aspects of the
transportation network around a site, are we getting
to a point where maybe this use is overstepping its
bounds and I think that's a question we need --

CHAIRMAN GRIFFIS: Look at Ordway and T
think you may be familiar with and DDOT talked about
it in evidence in this case where they just went to a
traffic impact redesign, right? Are we saying that
the residents on that block are too much, that we
ought to ask some of those people to move because the
block can't support it?

MEMBER ZAIDAIN: What do you mean?

CHAIRMAN GRIFFIS: Because fees are so
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high, there was so much density, people were trying to
cross the street. We have single family and a few
apartments, as I'm aware of from the evidence in the
case. They did traffic re-engineering there. They're
doing traffic re-engineering all across the city.

MEMBER ZAIDAIN: There's a matter of right
uses in that zone. I'm talking about under 205, under
the special exception. Where do we establish the
tipping point? I'm not saying anything. I'm asking
the question. Where do we establish the tipping
point? If there's a use that's proposed and it's
generating these types of recommendations, not only
from the Department of Transportation, but also the
Applicant, where do we say look, and I'm taking this
to the extreme here, but if you have to make this
residential street a highway in order to make a use
for it, maybe you don't believe there or maybe you're
getting too big for that site. That's my general
guestion.

CHAIRMAN GRIFFIS: Okay, and I understand
that. Two concerns that I have, first of all, vyou
seem to come at this with being convinced that there
-- well, I understand vyour view of the current
condition. I think 205 and the special exception

allows us to view aspects that we may think could
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become objectionable and that's what conditions are
for and we would look to address those conditions.
And I think in looking at 205.3, we're 1looking at
location and design that would create no objectional
conditions for traffic and drop off. And there are
several things that are attendant to that. I mean I
think we do have to start with the fact that this has
been in operation for over 70 years. Yes, there has
been changes and I don't think that is unexpected. 1In
fact, it's expected of anything. Even the residential
families change.

There are several things that went to it
and some of the concerns that you brought wup, the
queue lines. First of all, I think the supplemental
report from DDOT was very informative. Secondly, as
proposed, the changes to the TMP need to Dbe
significantly looked at in three respects: one, what
the original BZA conditions were in 1998; second, what
was added from that period up to the 2000-2001; and
then what's actually being proposed and what has been
added in 2002, 2003 and 2004°7?

And some of the things that they've talked
about and have implemented in some respects, I assume,
in the evidence, staggered drop off times which would

diminish the queuing by having uniformed people out
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there monitoring, they're bringing cars in at a
certain amount of time so that they don't have to back
up for great extensive periods of time. In fact, it
is not an unknown procedure to this Board for other
analogous uses. I think that it can be done very
successfully.

There's no question that it takes an awful
lot of program and monitoring to make it successful.
It seems like we all may tend to be a little uncivil
when we get Dbehind the wheel of a car, but once
instructed, I think that people are fairly behaviorly
modified.

The other aspect is the stickers that are
being put on the wvehicles which would identify those
that are school and not school and I think there are
two aspects of that. I don't -- that doesn't -- to
me, it doesn't -- for my purposes if that was -- well,
for my purposes, looking at that, it's not to find out
who's doing things incorrectly, but rather to give the
authority of the Center, the NCRC, to go directly to
those people and take immediate action as opposed to
kind of wondering or questioning they're actually
addressed --

MEMBER ZAIDAIN: And I think those are all

absolutely appropriate. I mean I those follow under
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transportation management, the definition of
transportation management pretty clearly.

I just have these concerns raised and some
of them are raised in the observations by DDOT in
their February 5th memo which their observations I do
not think were overturned in their subsequent memo and
we're talking about the limitation of site distances.

As people approach the site, how the gueuing lane
again is still encroaching into the roadway of the
Street.

Those issues just were not resolved to me
and to me, they represent a physical constraint of the
neighborhood and as such, do we change those physical
constraints of the neighborhood to accommodate NCRC
and make it work or do we not? To me, that's where
this whole case turns on.

CHAIRMAN GRIFFIS: Right. There are
several conditions, I'm sorry, Mr. Etherly, you'll be
next -- several conditions or areas of conditions that
we're talking about, Ordway and Highland and I think
just to add to that in terms of 205.3, having a more
-- having drop off and pick up happen on Ordway
alleviates a lot of what's happening on Highland and I
take it from a lot of the situations that vyou're

describing that you may well be referring to the video
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that was shooting Highland.

MEMBER ZAIDAIN: Actually, I'm just kind
of relying on the submissions. The wvideo 1is
troublesome to me. I'm trying to shy away from that.

But yes, 1in regards to the situation on Ordway and
I'd like to hear, if I'm missing something we've got a
substantial amount of testimony here, obviously. Is
there going to have to be physical improvements to
Ordway to make that drop off work? I don't recall
that issue being resolved. I know in the TMP and I'm
looking through it and I wish I could find the exact
provision, it talks about having to work with NCRC
working with the District Department of Transportation
to improve Ordway to make sure that that drop off
works.

Well, how does that relate in our
discussion of the tipping point? I guess that's
where I'm still struggling.

CHAIRMAN GRIFFIS: Okay, Mr. Hood?

COMMISSIONER HOOD: I just wanted to
comment . I agree with Mr. Zaidain's points. One of
the things that troubled me when I first looked at the
OP report earlier -- the DDOT report early on was the
four different options to start with and that's

retrofitting, I think, to comply with the order to
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make things fit according to NCRC.

While I will say yes, there has been some
improvements, I think that the plan from what I saw
and I don't want to go back to the videotape, but
sometimes an action is worth a thousand words. It
made it look like they were making an attempt. But we
need to ask ourselves realistically the issue and then
I think this was pointed out in Councilman At-Large's
letter and it says the issue is whether this site
remains appropriate under the special exception
criteria. And I'm not speaking as far as the site
which exist and what's taking place now. I'm talking
about adding on some more on top of what already
exists.

Obviously, this has been an issue early on
even under the older special exception which is not i
the question today. It's just whether we compound
that interest and put it on top and continue to have
more and more adverse impacts and that's what my
concern is. Again, when I look at all these options
that were proposed and I think wunless it's been
updated, Option 4, and I think this goes back to Mr.
Zaidain's response, have these things been addressed?

Some of 1t probably can't be addressed

until after the fact and I think we really need to
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move cautiously and if we're going to move, we need to
err on the side of caution and make sure that what we
do first of all can be changed and second of all, does
not cause any more adverse impacts of what already
exists Dbecause there are obviously some adverse
impacts, what already exists, and that's from my
reading and dealing with this case on the record.

CHAIRMAN GRIFFIS: Then is it possible
point to the evidence that was submitted that you're
relying on that there were adverse impacts that we
might direct them specifically?

COMMISSIONER HOOD: Well, it was in the
testimony, Mr. Chairman.

CHAIRMAN GRIFFIS: Okay.

COMMISSIONER HOOD: I can go --

CHAIRMAN GRIFFIS: That's fine.

COMMISSIONER HOOD: You stated earlier it
was 5000 sheets of paper. But I mean I'm just
recollecting like I think we all are doing. If you
give me a minute, I can go find you some points, but I
think it's in the testimony. It's written. It's in
the reading material.

CHAIRMAN GRIFFIS: Okay, I think maybe
it's helpful for my understanding is looking then at

the traffic engineer's report and the specific
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statistical data. How many cars are we actually
talking about in the drop off period?

There's evidence that goes to numerous
different numbers, but as my recollection comes back,
we're looking at perhaps two per minute on Highland
Street as an existing condition. The increase of
having 10 additional students that would be part of
that car pool line of adding two per minute or less,
depending on the overall -- that's where I go in terms
of deliberating on the overall impact of it.

I think it is informative to look at real
time video of what was happening and how it was done
and looking at the time elapsed and to get a feel for
the speed and feel for the direction of -- or the
instruction of drop off and pick up and if anything in
the wvideo, I think that was very persuasive in the
real time looking at t he minutes tick away and the
amount of cars come up.

I would actually ask Mr. Moy if he
wouldn't mind just turning on the wvideo or the first
television there and let's watch two minutes of the
video of which will make my point, that the real time
shows the existing condition.

COMMISSIONER HOOD: Mr. Chairman, let me

just say I've been on a case where the same exact
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time, same exact date, there was a thousand cars
parked the street and I saw a different day, same
time, there were no cars parked on the street. So I
weigh that with credence.

I understand what you're saying, but I'm
just saying -- and you stated this earlier on, how
much do we put in the videos and that kind of material
that's submitted?

CHAIRMAN GRIFFIS: But what I hear vyou
saying is that we have an objectionable situation
right now and what I'm trying to gather is how are we
starting at that base level of deliberation? What is
the evidence that we're actually looking at that comes
out that we do have a crazy situation over there.

I think we're well aware and actually the
Zoning Commission has taken the opportunity to tell us
that the BZA doesn't run a popularity contest. We're
very efficient in understanding of having contested
cases and I think what's before us is to look at the
substance that is delivered to us, both in opposition
and both by any of the Applicants.

And so my question is where is the base
level of wunderstanding that your impression of the
area 1is?

VICE CHAIR ETHERLY: And if I could, Mr.
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Chair, perhaps Mr. Hood is to an extent struggling
with the same thing that I'm struggling with and I
think perhaps it comes down to this.

On traffic, I mean the challenge is vyou
have what amounts to a crappy DDOT report at the
start. Not crappy in terms of methodology, but crappy
in terms of what it says about objectional traffic
conditions. Let's just put it out there, it is. 1It's
not a good report.

The second report is a punt. The second
report, as Mr. Hood alludes to, gives us four options,
none of which of course we are certain can get
implemented. There's a do nothing approach. Then you
have three other options which of course, we can't
necessarily rely on because we don't know what's going
to ultimately be decided there. So you have
that punt.

Then you have the highly discussed, highly
qguestioned, but helpful, I think, and I Jjust say
highly discussed and highly questioned because of
timing at which it was done. But I think DDOT's
efforts with the unannounced visits were helpful in
terms of trying to give us an indication in light of
your earlier concerns that were highlighted in the

first two reports, what have you observed on-site, to
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help address some of these issues.

And I think the observation dates for
those unannounced visits on three separate occasions,
once again, October 29, November 7 and November 13,
did go to some significant length to address and
persuade some of my concerns regarding those earlier
observations, but I think the difficulty which is
still somewhat attendant for me i1s you had a crappy
first report which talked about eastbound traffic --
I'm sorry, westbound traffic coming into the eastbound
lane to avoid the car pool queue, sidewalk, I'm sorry,
pedestrians walking in the streets and not on the
sidewalks and then just the overall issue of the
attendant traffic considerations in the surrounding
area.

Perhaps, I think and I think it's very
appropriate that Mr. Hood and Mr. Zaidain are going to
be sure -- and I know you're not saying it's not
appropriate for them to be struggling with that, but I
think in these challenges, you have that first report
which made some very specific concerns apparent and
then you have a second report which didn't, in my
mind, really help further resolve that, but kind of
gave us four options to think about that might be

implemented and then three side visits which were
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helpful and instructive and I think really speak to
the ability of the TMP to work and I think that
perhaps is where you have to go with this. Can that
TMP work?

Based on the testimony that we have,
there's some troubling issues. It's going to be the
TMP that's going to make the traffic situation work or
not work and I think that's the decision that needs to
be made.

Now to answer the specific question from
my reading of the Osborne George January 22nd report,
this was referencing the increase of about 12
students, but it noted on what 1is page 15 of the
January 22nd report, that it would estimate that an
additional nine wvehicle trips during the a.m. peak
arrival period would be generated, based on an
additional 12 students.

With regard to staff, it noted that --
actually, that did not refer to trips. I won't speak
to staff at this point, so at least for the moment,
until I find that particular reference, you're talking
about at least six new trips that would be on the
Highland Place access point and then the Ordway point
would pick up the remaining three. So once again, the

Osborne George reports speaks to nine new vehicle
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trips being factored into the mix of that Highland
Place queue and the Ordway Street street route. So
that's perhaps a long winded reply to kind of bridge
where Mr. Hood is coming from and your gquestion, Mr.
Chair, but that is something that I am struggling with
here, once again. And I'll say it very clearly, you
have a first DDOT report which is guite damning to
some extent and then you have two subsequent reports
which I think improve the situation, but still leave
it up to us to resolve the discrepancy between that
first report.

CHAIRMAN GRIFFIS: Okay, and so granted
the Administrator or the Agency's report is not that
substantial for you, so I think that we do need to go
look to the expert.

Mr. George testified on numerous things.
he testified on volume, on parking and also on safety.

Mr. George testified that Highland Place essentially
operates as a one-way westbound street and its traffic
volumes are very low and very typical for a local
street. He said and indicated during the hours of 10
a.m. to 3 p.m. generally only 50 to 60 percent of the
on-street parking spaces were occupied. He testified,
based on his I think 30 plus site visits that he had

observed a safe and efficient car pool operation. I
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think the findings and conclusions from is the fact
that Highland operates in a very safe and efficient
manner. And he was the one that gave us the testimony
that he had no evidence that there were accident
reports or safety concerns on Highland Place.

You go to the Metropolitan Police, they
had also indicated that there was no record of calls
regarding the Highland Place. So I go back to --
rather, I should clarify, the MPD indicated and
testified that they received no calls concerning
problems with the NCRC. I go back to what is our
fundamental basis of our premise that we will then
look to the impact of this simple modification?

I think there's an awful lot of evidence
to the contrary than what we -- than what I'm hearing
from several members of the Board.

Now the opposition did present a traffic
engineering which was established as an expert witness
in this case. They did not present any of their own
information, but rather were more of a rebuttal
witness to Mr. George. They commented on how
statistics were taken and how the numbers were
generated and I think if that is the basis of which we
fault the Osborne George study, then so be it. We

ought to deliberate further on that.
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However, not having specific additional
information, I was not persuaded, in fact, I was
persuaded by Mr. George's submissions and  his
testimony.

COMMISSIONER HOOD: You were persuaded. I
was not persuaded. So that's where we lie.

CHAIRMAN GRIFFIS: I'm trying to
understand why.

MEMBER ZAIDAIN: Can I comment on a couple
of things? It's kind of interesting that Mr. Etherly
made the observation about the DDOT report because I
was Jjust about ready to ask the Board what kind of
weight we give the DDOT reports that we receive and I
guess the crappy quote can relate to his position on
that.

I disagree actually with that instance and
let me tell you why. Well, I agree in part. I do
think the second report and its recommendations were
somewhat of a punt. I don't know why this Board is

going to be put in a position to pick among four

transportation alternatives. I don't think that's our
role. However, the first report, I thought, was good
in one instance and that is in its observations. You

know, we have Mr. George who we've certified as an

expert. He obviously works for the Applicant and he's
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here to promote, to testify and further their project.
That's the way the game works. The opposition is the

same way. They provide the rebuttal testimony.
So we have to sift through that and find

that is the fact. And DDOT should be the one to help

us do that. They're supposed to represent the
objective city standpoint of what's going on. Now we
can split hairs on whether or not their
recommendations do that. I think that their

observations in the February 5th memo were quite
telling. We're not transportation engineers. We're
not -- from what I've been told, we're not allowed to
make site wvisits, so I have to rely on what DDOT has
presented to us. And it talks about the problem with
the queuing line.

Now and that observation talks about the
queuing line and its affect on the traffic on
Highland. And then I go to Osborne George's
recommendations and I think I'm reading the right one
and please correct me 1f I'm not because we did
receive quite a lot of paper here, but it talks about
the physical improvements on Ordway to make that drop
off work, but it does not address, in my mind and I'm
willing to be persuaded otherwise, about how the

queuing 1line can physically work regardless of the
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drop offs on Highland. It seems to me that if you
have a queuing line in a lane, it's going to cause
problems. And 1f there's testimony that I'm not
recalling, if there's submissions that I have skipped
over, please let me know, but that's where I am.

VICE CHAIR ETHERLY: And if I could, let
me do things. I want to answer your question, but let
me Jjust be sure I'm very clear with regard to my
comments on the first DDOT report because I don't want
to be misconstrued.

That report, I believe, from the
standpoint, 1f you put vyourself in the Applicant's
shoes, clearly the first DDOT report was not a good
report. It did not support the application, as
proposed, and from that standpoint I want to be sure
that it's understood that that's my -- that's the
source of my characterization of the report as crappy
and I want to be very clear.

VICE CHAIR ETHERLY: And if could -- just
-- let me understand what you just said. The February
5th report does not support the application as
proposed?

MEMBER ZAIDAIN: If vyou recall, the
February 5th report ended with "accordingly, DDOT does

not support the application.
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VICE CHAIR ETHERLY: Right. I don't think
the fact that it doesn't support it makes it a bad
memo though.

MEMBER ZAIDAIN: Well, from the
standpoint, February 5, 2003 is what I'm looking at
here and perhaps I'm just splitting a hair on a minor
point here, but I would suggest or it would be my
contention that that report was not a healthy one from
the standpoint of the Applicant because as you said it
make some very good observations about some of the
conditions that it believed, that DDOT believed, based
on its observations to be at issue in the vicinity of
the subject property.

So from that standpoint that's the source
of my characterization of it, not being a good report
because it raised some concerns and I think the bottom
line is once again, the starting point for me was
bridging Mr. Hood and the Chairman here in terms of
the concerns.

That first report made some very specific
observations and raised some serious concerns. As you
noted, it talked about the queue lines --

VICE CHAIR ETHERLY: And provided a
recommendation against the application.

MEMBER ZAIDAIN: Exactly. Now as you move
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through --

VICE CHAIR ETHERLY: I don't know why
that's a problem.

MEMBER ZAIDAIN: What I am saying is as
you move through the subsequent reports, as I

characterize it, you had what I thought was a punt on

VICE CHAIR ETHERLY: And I agree with
that. I'm just --

MEMBER ZATIDAIN: And then the
observations, however, that were made as a result of
the three unannounced wvisits, I think do go a
significant distance towards settling or at least
calming some of my concerns with regard to the
observations that were made out of the February 5th
report. So when the Chair speaks to some of the data
that has subsequently been provided in the wake of
February 5th report to calm or satisfy some of those
observations, I think there is some data in the record
to support that.

What essentially I'm trying to state
though is I think that there is some ground for
discussion on -- it's an understatement to say there's
ground for discussion on the traffic piece, but the --

my thinking is the decision on the traffic piece 1is
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going to get resolved based on whether or not you
believe the TMP is going to work.

The DDOT reports, cumulatively to me are a
punt and don't necessarily give us any strong sense of
certainty. And DDOT said it in its own report that
they haven't made a determination yet as to which one
of those four options would be adopted by DDOT. Now
clearly what it indicated a wvery strong leaning
towards Option 4 and there was reference to some of
the subsequent Osborne George material that Option 4
in collaboration with the TMP could indeed result in a
very, very workable practice and I think the DDOT
observations from the three visits speak to that.

So essentially what I'm trying to do from
a deliberation standpoint is Jjust highlight what I
thought was a very high bar that was initially set by
the first DDOT report and in the course of our
deliberation as we deal with 205.3 and whether or not
there are objectionable traffic conditions, I'm simply
laying out in terms of my analysis there was a high
first bar that was set. I think the DDOT visits have
helped to assuage some of those concerns and the TMP,
as observations have been related to us in practice
through testimony and to an extent through some of the

video that has been provided, I think further give me
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a measure of comfort with regard to those first DDOT
-- with regard to that first DDOT report and the
observations or conclusions that were reached.

But as I move towards resolution of that
particular point with regard to the special exception,
I'm just setting out what I think is going to be my
analytical framework and I'm open to hear additional
discussion. The million dollar aspect here is you're
not yet necessarily yet hearing from me on where I
ultimately fall on that and I'm not trying to be coy
with that, okay, but I'm simply saying I felt there
was a very high bar that was set initially. If that
case had to be decided that very first day, thank God
it wasn't, but if it had to be decided that wvery first
day, that DDOT report was a very difficult one to
overcome.

VICE CHAIR ETHERLY: We just differ on the
-- I think we agree on the April 19th report. I think
we disagree on the February 5th report.

MEMBER ZAIDAIN: I mean if vyou're the
Applicant and the DDOT report ends with "accordingly,
DDOT does not support the application as proposed" how
could that be good?

VICE CHAIR ETHERLY : Well, to the

Applicant, but to me, that's a clear recommendation
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that we don't oftentimes get from DDOT, so I
appreciate that.

MEMBER ZAIDAIN: I agree.

VICE CHAIR ETHERLY: I think the horse is
dead with the report.

MEMBER ZAIDAIN: Well, no. I think the
horse is wvery much alive, because once again this 1is
the game right here. This is the issue and I'm trying
to be wvery candid about it, but I want to be wvery
clear because I don't want to be misconstrued. I
don't want to be mischaracterized. DDOt helped us in
terms of their progression from report number one
through the second report which was a punt.

I'm being very clear about that, but I
don't want to be misunderstood to suggest that DDOT
failed to provide us a service. I know no one is
saying that, but I just want to be wvery clear because
perhaps I was a little too flippant by saying it was a
crappy report. But that first report set a very high
bar that had to be overcome and as we --

VICE CHAIR ETHERLY: I don't -- again, I
don't know why we need to continue arguing this, but I
don't see why that's a problem. If DDOT goes out,
reviews an application, goes out and sees a site and

makes observations, provides us a recommendation that
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they do not support the application. Why is that a
problem?

MEMBER ZAIDAIN: No, no. I'm saying it's
a problem that if in terms of reaching a decision on
the issue of objectionable traffic impacts, what I'm
implying, but have not said is as I seek to resolve
that particular question, if I am moved to resolve
that question in favor of the Applicant, my analytical
framework is going to lead me to having to deal with
that high bar that was set by that first report.
That's all I'm saying. That's all I'm saying.

VICE CHAIR ETHERLY: Okay.

MEMBER ZAIDAIN: That's all I'm saying.

VICE CHAIR ETHERLY: Thank you for that
long-winded, but I would contend very important
conversation because this is where the meat of the
issue is.

Mr. Chair, do you still want to look at
the video. Once again, I don't mean to be flippant.

CHAIRMAN GRIFFIS: It's queued and ready
to go whenever you want.

VICE CHAIR ETHERLY: I'd be more than
happy to entertain that.

CHAIRMAN GRIFFIS: Further discussion of

205.37
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COMMISSIONER HOOD: Mr. Chairman, vyou
asked me a question and Mr. Etherly kind of took over.

(Laughter.)

I don't know if your question that you --
I think you were directing it to me was answered, but
I do want to respond with this, excuse me, that the
transportation from the Applicant, Mr. George, was
expert testimony and at least from what I'm hearing
what you keep saying ask me to point to, I'm looking
at the full record. Yes, we're supposed to take the
expert testimony, also supposed to look at the full
record. So the record obviously said there's some
impacts.

Now I think your issue and I would agree
to a point is that will 10 additional students cause
that much more of an adverse impact and that's what
I'm over here toying with, but I can tell you that
possibly it will and from the evidence even though the
information that was submitted into the record, they
were not proffered as experts, still is part of the
record. And that's what we base our decision on. I
just don't throw everybody else's out and just look at
Mr. George's because he's the expert.

CHAIRMAN GRIFFIS: ©No, I understand.

COMMISSIONER HOOD: I have to look at the
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whole record and that's kind of where I am and I think
your question has come to me more than once in that
direction, but I just want to put that on the record.
That's where I am and that's how I evaluate and make
my decisions.
CHAIRMAN GRIFFIS: So what --
COMMISSIONER HOOD: For example, Mr.
Etherly alluded to something that I asked early on in
the case. It was about Highland Place. I was
concerned about traffic going over here and I think we
saw some evidence of that of people either having to

queue out and go around. It might not happen all the

time, but it happens. So that creates an unsafe
condition, in my view. But does it happen every day?
No.

CHAIRMAN GRIFFIS: So you're saying car

traveling at 5, 10 miles an hour going around another
car is an unsafe condition?

COMMISSIONER HOOD: We live in the real
world, Mr. Chairman. You can say 5 to 10. You and I
don't know how fast those are going.

CHAIRMAN GRIFFIS: I'm basing that only on
the evidence that's in there and actually reviewing
the video, I didn't see cars traveling --

COMMISSIONER HOOD: My issue was not the
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mileage. My issue was first of all being able to hop
out of that lane and go over an on-coming car. That
was my issue. It was not how fast you were going. My

issue was just moving out in that queue line, trying
to get out and going to the other side when they're
coming eastbound.

CHAIRMAN GRIFFIS: So the logical
conclusion running with  that, just trying to
understand what you're saying is any queue line, even
if it was just four cars every day twice a day would
not be an acceptable circumstance for you?

COMMISSIONER HOOD: To a point, and that
goes back again to Mr. Zaidain's statement he made and
I'm sure he will correct me if I'm incorrect, is it
outgrown? Are we at the tipping point?

CHAIRMAN GRIFFIS: And how about the
utilization of the area in front of the school that is
actually where the queue happens which takes cars out
from the double parked area?

COMMISSIONER HOOD: I feel like I'm Ms.
Dwyer. I'm being asked the questions and now I have
to respond for the Applicant. I've got to defend the
case. But anyway --

CHAIRMAN GRIFFIS: Mr. Moy, if vyou

wouldn't mind, why don't we just turn the video on --
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MEMBER ZAIDAIN: Before we do that, what
was the statement you just made, Mr. Chair, the -- I
want to make sure I understand the point you just
made.

CHAIRMAN GRIFFIS: How does the Board feel
on how we deliberated on the space in front of the
center that's utilized for dropping off and picking up
which seems to diminish, if not -- it seems to
diminish the condition that he was talking about, that
being a queue line of which only allowed traffic in
one direction.

MEMBER ZAIDAIN: And you're referring to
the queue 1line that takes up part of the lane,
essentially?

COMMISSIONER HOOD: On Highland Place, on
the north side of Highland Place.

MEMBER ZAIDAIN: I just wanted to make
sure I understood what you're talking about.

CHAIRMAN GRIFFIS: I'll show you perhaps
what I mean.

COMMISSIONER HOOD: And Mr. Chairman, just
for the record, we're getting ready to see one view.

CHAIRMAN GRIFFIS: Yes, it's only to make
the particular point of where these cars are.

MEMBER ZAIDAIN: Who's video is that? Who

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

123

is this submitted by?
CHAIRMAN GRIFFIS: It's submitted by NCRC.
I believe it should be starting at Minute 7.

(Video started.)

CHATIRMAN GRIFFIS: And again, this 1is a
continual stream.

As I said, this is Minute 7. When I
reviewed this, I didn't gqueue this up for anything
specific, but there had been already a car drop off
and pick up and that was at the end of 1 and now this
is the condition at 7 minutes, 48, 50, 55 seconds.

We can wait for it because we know they're
coming, right? Because kids get dropped off there.

(Pause.)

This would make my observation, Mr. Hood,
in terms of Dblocking the traffic. It's clear that
there's a lane that's open for the dqueue. Is that
correct? That's my understanding of how that area --

COMMISSIONER HOOD: Yes. There is a lane,
but the traffic is coming up to drop the kids off. If
I'm in that further back and suppose I'm not dropping
a child off and I'm just using this hypothesis and I'm
going -- what is that --

CHAIRMAN GRIFFIS: That's in the same lane

that is allowed to be parked.
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COMMISSIONER HOOD: There's only two lanes
on that street.

CHAIRMAN GRIFFIS: And parking on both
sides.

There 1is parking on the sides. You can
see the parked cars behind those?

COMMISSIONER HOOD: That's a --

(Pause.)

COMMISSIONER HOOD: Mr. Chairman, I'm
sorry you left the room. You wanted to show a movie,
but let me ask -- my understanding is -- see where the
car is pulling up now. If I'm coming from the --
going on the other direction on that street. There's

only two cars that can fit in that space.

CHAIRMAN GRIFFIS: How is that different
than the condition looking up the wvideo of the parked
cars that are there, that are allowed to be parked
there?

COMMISSIONER HOOD: I'm not following you.

CHAIRMAN GRIFFIS: You're saying this
gueue line creates an unsafe or unpassable situation.

COMMISSIONER HOOD: I said that early on.

If somebody -- if that -- not this one --
CHAIRMAN GRIFFIS: That condition is no

different than the allowable line of parking up the
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street.

COMMISSIONER HOOD: Let me say this, Mr.
Chairman, the evidence in the record also shows that
the street is jam packed. So if we're going to argue
the points, 1let's argue both. I will take heed of
that. I would agree with that, but that's not the
only condition and that's not always how that is,
according to the evidence in the record.

CHAIRMAN GRIFFIS: Okay. That's enough.

(Video off.)

CHAIRMAN GRIFFIS: Do you want to see the
other video? Okay.

COMMISSIONER HOOD: In all fairness, we
probably should, but I don't necessarily need to see
it.

CHAIRMAN GRIFFIS: Any other comments then
on 205.37?

(Pause.)

CHAIRMAN GRIFFIS: When you read 205.3, it
says "the Center shall be located and designed to
create" -- "located and designed to <create no
objectionable traffic conditions and no unsafe
conditions for picking up and dropping off children
and elderly persons."

How would this Center be designed and
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located to mitigate your concerns, Mr. Hood?
COMMISSIONER HOOD: Well, Mr. Chairman,
again, I'm not in the design profession. I leave that
to those who are, but I can tell you that I do have
common sense and the way I look at this, again, Mr.

Zaidain's issue is and I see him shaking his head, but

MEMBER ZAIDAIN: Well, vyes, because I'd
like to hop in. I mean I really don't think it's our
position to suggest alternatives to make this work.

CHAIRMAN GRIFFIS: I'm not asking for
alternatives, I'm just trying to understand. It's a
fact in the case that this has been in operation since
1930, over 70 years.

MEMBER ZAIDAIN: Right.

CHAIRMAN GRIFFIS: And we're now coming up
to the point where we find that --

MEMBER ZAIDAIN: So what does that mean?
Does that mean that it has a right -- maybe it does
have a right to exist, but does that mean it has a
right to expand?

CHAIRMAN GRIFFIS: I'm just --

MEMBER ZAIDAIN: That people have to find
a way to accommodate? I just think that's an odd

discussion to walk down.
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COMMISSIONER HOOD: Well, Mr. Chairman, I
think basically, we don't agree on that point, but I'm
not sure -- on the Commission, we do things a little
differently, but I will show you a picture and I'm
going to show some more. Did we accept this? Did we
accept this into the record?

CHAIRMAN GRIFFIS: What is it?

COMMISSIONER  HOOD: That contradicts
everything you just showed me and I don't have an
exhibit number because everything up here, I believe
is out of order. But this is my point. That's my
point. And no, I'm not saying that they don't have
the right to exist. They've been there, but as a
Board, are you going to continue to keep compounding
interest, actually, what I really believe is that the
Zoning Commission needs to take another 1look at
private schools and these child day care centers.
They need to really look at that because things have
changed. People instead of walking to them nowadays
which is they were good for some and I've heard their
testimony too, while people were walking to them, it

was fine, especially when the kids in the neighborhood

went. But does that change the whole scope of things?
Things have changed. The impact on the
neighborhoods have changed. And that's another
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discussion at a later date, but I do think the
Commission needs -- that will be brought up.

CHAIRMAN GRIFFIS: Okay, I think we need
to move on.

COMMISSIONER HOOD: Yes.

CHAIRMAN GRIFFIS: 205.4. I think we
discussed that extensively in terms of the offstreet
parking, what would be --

MEMBER ZAIDAIN: I know where you're going
and I hate to interrupt vyou, but I just have one
guestion about 205.4. And maybe this is something for
Corp. Counsel, I don't know. We made a determination,
one, that I didn't agree with, but the majority of the
Board made a determination that this site is exempt
from any off-street parking requirements, so does
that, in essence, kind of nullify our review of 205.47?

It seems to me that it does and if this were to be
approved, would there be a finding of facts in 205.4
because -- does not apply because of the historic
preservation issue? It was just somewhat confusing
reviewing that.

MS. MONROE: do you want me to address
that?

MEMBER ZAIDAIN: If you can.

MS. MONROE: I think your analysis is
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correct. I think the Board is interpreting 2100.5 as
a waiver of parking for the entire site, so therefore
you don't have to really look at 205.4 because it says
"The Center shall ©provide sufficient off-street
parking spaces to meet the reasonable needs" and
they're exempted from that requirement.

MEMBER ZAIDAIN: All right, thank you.

MS. MONROE: And that's the interpretation
of the Board of different regulation, so that's what
would stand.

CHAIRMAN GRIFFIS: Right, I would agree.
Any questions on that?

2005.5, objectional impacts due to noise,
activity, etcetera. Would anyone like to pick that
one up?

COMMISSIONER HOOD: Mr. Chairman, I think
we have an exhibit 319 that was by Ms. Badami and one
of the concerns that came, I think it was block her
light and her view. I don't know if I'm moving --

CHAIRMAN GRIFFIS: ©No, that's perfect.

COMMISSIONER HOOD: That was the only
issue that I could recall and I'm still, I have her
submission right here in front of me and I'm still
wondering exactly what percentage and I think I may

have asked that and maybe someone can recall for me
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the percentage of the view that was blocked. But she
obviously, her testimony was that her kitchen window
and her son's room would be Dblocked with that
additional as proposed.

CHATIRMAN GRIFFIS: Yes, as I recall, it
was more of the cellar and basement level windows that
would be impacted, also the noise in terms of getting
in and out of the maintenance shed. Also,
specifically, Ms. Badami brought up the fact of the
loss of trees, the potential loss of trees and that
impact and soil erosion.

I think Mr. Little also brought up some of
the impact of the Carriage House and how that would
diminish his views from his property.

Deliberation on those?

MEMBER ZAIDAIN: Well, I think there were
some issues raised to put it generally, some issues

raised by the opposition that I thought were of some

concern including the outdoor party. I think we saw
some information on that. It might have been a video.
I don't recall. However, I do think in the

application that was submitted to us and from the
testimony of the architect, not regarding the party,
he's not in charge of the parties, I don't think, but

I was not swayed by the opposition that this would
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have a negative impact in terms of the design of the
building and I think that the tree submittal I'll call
it, I can't recall it in my mountain of paper here,
allayed my fears about the tree concern. The party
issue and the sound was somewhat of a concern, but I
don't think it was raised to a level in my mind that
it would become objectionable, what we could determine
as being objectionable in the record. I just would
remind NCRC and the concerned neighbors that there are
noise ordinances in the District of Columbia and I do
know that in the submitted conditions there was some
restrictions provided by the Applicant, so if this
case were decided in favor of the application, they've
proffered some additional restrictions.

CHAIRMAN GRIFFIS: Right, I think it's an
important point to bring up, all the ones that you
have. In fact, one, there's an existing shed there.
One of the complaints was the amount of traffic coming
to and from the pedestrian traffic or whatever, well,
people walking to and from the shed.

I don't see that above and beyond what is
actually or I don't find that to be that
objectionable. I can't imagine that there are troops
or marching bands going back to that shed.

The amount of open space of the entire
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light I think affords us the position that any sort of
visual light and air impact is minimal at best. Not
making comparisons, looking at the proposed siting,
height massing of all the structures. It's still and
the evidence is over 80 percent of open space. That's
quite a substantial amount.

MEMBER ZAIDAIN: And just to cap off my
point, I don't want to break vyour thought pattern
there, but just to say when it comes to these types of
designs and building massing and structural issues, I
think we have to look at what can be built there,
matter of right and I think this shows a less
restrictive type of project and what could be
developed there without any review of the Board. So I

don't think that's the only analysis that should be

applied. I think that's something that should be
weighed. I think something much more detrimental --
well, something that could be determined to be

detrimental to the neighbors could be built matter of
right in that 2zone and that's something we have to
keep in mind.

CHAIRMAN GRIFFIS: Okay, and I absolutely
agree that the noise is monitored elsewhere and I
didn't find -- Mr. Hood, did you have further --

COMMISSIONER HOOD: I was thinking and I
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agree with Mr. Zaidain, what could actually go there
as a matter of right, so I just want to make sure we
raise the issue.

CHAIRMAN GRIFFIS: Okay, so is it my
understanding that there 1is a consensus that the
Applicant has satisfied 2005.57?

Then going on to 6. In terms of special
treatment and design, actually, you touched on some of
the landscape plan. I also looked at that. I think
going into where or what we might try and redesign, I
actually did some sketches 1last night. I think it
also, I think the architect ought to be actually
accommodated and that's probably not the word, but I
need lunch, complimented on first of all, I thought
the clarify of the elevations and the renderings was
excellent in terms of relating one, to what was
proposed, the street scape elevations that were done,
also put it into context and I think the diminished
discussion on the architecture, I think, comes from
the clarify that was presented to this and I think an
important aspect of the addition to the main building
which gets into a couple of other things, but I think
overall to the special exception is the fact of how to
reconfigure this large structure to become elevator

accessible which obviously goes to  handicapped
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accessibility, also to update and modernize it.

In terms of -- well, I think it can be
reasonably said nor do I find any comments or
discussion coming up that the Board would need to or
require any sort of special treatment in terms of
design unless others have differing opinions.

MEMBER ZAIDAIN: Just kind of following up
on my previous statement, I was satisfied with what
was offered by the Applicant and I found the testimony
provided by the architect regarding kind of the design
thought process and what the site, how the site will
work once the design is complete should it Dbe
approved, satisfied my concerns.

CHAIRMAN GRIFFIS: Okay, thank vyou. And

if there is nothing else on that, I think we go to

205.7, obviously it's inapplicable in terms of
location of off-site design. 205.8, there's clear
evidence that this is also inapplicable. Referrals to

other agencies was done and evidence is in the record
to support that and 205.10, referral to Department of
Human Services, we also have that on record.

Very well, that's the entire test of the
special exception. I think we have touched briefly on
some of the opposition and their case presentation as

it related to that, but I think it might not be wrong
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to make sure that we have addressed all of that and in
addition the ANC's points. But perhaps we
need to take a break. Let's take a 25-minute break
and resume this. Thank you.

(Off the record.)

VICE CHAIR ETHERLY: Yes, I am faulting
DDOT for providing us simply with the evaluation of
the NCRC TMP operation, but at minimum, okay, at the
end of that observation, give me some text or some
language which speaks to -- based on these
observations, are you changing vyour posture as it
relates to vyour April report and vyour February
report?. We didn't have that.

CHAIRMAN GRIFFIS: We do have the
testimony from Mr. Laden, that indicated that there
would not be a significant detriment in the increase
in enrollment if this modification was approved.

VICE CHAIR ETHERLY: That testimony, I
think, took into -- if I recall correctly, I believe
it was taking into account the observations that were
made on these three particular days, so once again,
that gives me some comfort, but given the amount that
was originally set forth with the first two reports,
ANC testimony, testimony of the parties in opposition,

my scale still is unbalanced.
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CHAIRMAN GRIFFIS: Others?

COMMISSIONER HOOD: Mr. Chairman, I don't
know how much weight I would like to give those three
isolated dates. When I look at a report and look at
the record, as far as the adverse impacts of traffic
and especially something like I said earlier, I don't
know why I'm rehashing this four hours 1later, but
dealing with that blind spot on Highland Place, but
anyway, as I stated earlier, when the organization or
the department that we look to, along with the
Applicant's transportation consultant, we look also to
DDOT. And when I have four different scenarios that
tells me that there's a tipping point. And there's a
scale and there's a reality as to whether or not 10
additional students, whether we continue to keep on
piling on top and on top and on top. I think it would

be wvery derelict in this Board's responsibility to

keep on doing it. I understand what you're saying
about the 10 measly -- I don't want to say measly, but
10 students. But at some point in time there's a

tipping point and I think we need to evaluate that.

So with that, I'll make a motion that we
deny and I do this with very pause, but in this case
I'm going to make a motion that we deny Application

No. 16970. I think we've had plenty of discussion and
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obviously the sticking point for me which has been
discussed and articulated now for four hours is 205.3,
the additional traffic impacts. And I think the
record is clear.

MEMBER ZAIDAIN: I second the motion, Mr.

Chair.

CHAIRMAN GRIFFIS: The motion before us is
to deny and it has been seconded. Speak to the
motion.

MEMBER ZAIDAIN: I just wanted to address,
it seems 1like we've -- I think we've had a good

deliberation and obviously this 1s an extremely,
extremely tough case. I don't think anybody -- I
don't think we dispose of this case on an easy whim,
that's for sure.

But just to announce -- well, not to
announce, but to elaborate on the subsequent DDOT
report we got on November 14, 2003, I was a little
concerned by this. I felt 1like we were kind of
surprised by what this is and it says it's evaluating
the effectiveness of the TMP plan. I don't know what
that means. I don't know if every single aspect of
Osborne George's TMP plan that was recommended has
been implemented, that this is a conclusive report

saying that it's going to be effective. It doesn't
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talk about what the additional staffing and student
population is going to affect? I certainly hope that
that hasn't been implemented because that's what's
before us.

So this was something that muddied the
waters for me but did not leave me to believe that
there would be no negative transportation impacts by
this application.

That's all.

CHAIRMAN GRIFFIS: Mr. Hood?

COMMISSIONER HOOD: Like I stated earlier,
the adverse impacts, I realize we're Jjust talking
about 10 additional students. I think that the
impact, I know we're not to go there, already exist,
but I think to keep compiling and compiling on this
particular street, Highland Place, I have an issue
with it. I think there's some unsafe conditions and I
think we would Dbe derelict in our duties 1f we
continue to let that keep existing and Kkeep
compounding on those unsafe conditions.

Again, I think that we definitely have to
look at 205.3 where it says no objectional traffic
condition and no unsafe condition with pick up and
dropping off of children or elderly persons and I

don't think they could pass that test.
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MEMBER ZAIDAIN: One thing that I think
and I need some clarification on this and I assume
it's been raised down there, if the motion passes,
what's the status of the order? The old order is
still the old order? It's still in effect and NCRC is
required to come back for reevaluation in 2006, 1is
that correct?

MS. MONROE: 1If this is denied today?

MEMBER ZAIDAIN: Yes.

MS. MONROE: Nothing changes. NCRC
continues to operate the way it is and that special
session will end when it's supposed to end, I guess in
2006.

MEMBER ZAIDAIN: 2006. So this will come
back before the Board in 2006.

MS. MONROE: You're only denying the
modifications that are in front of you, that's it.

MEMBER ZAIDAIN: Okay.

COMMISSIONER HOOD: So in 2006 this will
come back before the Board anyway, previous special
exception?

MS. MONROE: Right, because the gpecial
exception that a term limit and when that term is
over, they come back to renew or not, whatever, the

Applicant decides.
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CHAIRMAN GRIFFIS: Good. So we're clear.

VICE CHAIR ETHERLY: Mr. Chair, if I could
speak to that, I think that's a very important point.

I want to be clear, crystal clear, in terms of my
thinking here.

I think this 1s ©perhaps simply one
situation where we were presented with a neighborhood
that is perhaps is just close to that point. Mr. Hood
has used that point before of tipping. I think the
nature of this street grid there just doesn't quite
give me the 1level of comfort that I would otherwise
like to see. So my consideration, while it's also in
the context of looking at impacts on residents,
members of the community, the consideration was also
with regard to looking at impacts on the populations
being served by the very good work on NCRC.

I don't want to see a situation created
where we have an unfortunate incident. That's not to
suggest that it would ever happen and God forbid that
it ever does, but I want to be absolutely certain that
that system of streets, that community is able to
handle the traffic that would be generated while an
additional six or so trips might not be in large
number at first blush, I think given the grid of

streets that we have here, an additional six cars can
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indeed make a difference, especially on Highland
Place.

Thank you, Mr. Chairman.

CHAIRMAN GRIFFIS: Thank you very much.
Speaking in opposition to the motion, first of all,
addressing the incident; if after decades of operation
we don't have an incident report, I'm not sure why we
would project that in fact, it would happen.

Talking about denying this and they can
come back in 2006 and going to Mr. Zaidain your points
of what was the modifications, what were they actually
observing. I think the record is actually full. The
pre-hearing statement, as I evidenced in our
deliberation, talks about what modifications were
implemented and when they were implemented from 1998
to 1999, 2000 to 2001, 2001 to 2002. We have a whole
new modification in Exhibit 137, proposed modification
transportation plan. Some of that was implemented.
The submission from the Applicant regarding the DDOT
report addressed what had been implemented based on
the DDOT's observation.

Going to the OP report, OP, as I stated,
reserved and actually recommended that we might set
this off for some time in order to see how the TMP

modifications would be implemented and what their
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impact were. As 1t turns out, we've taken that 11
months and run it through and so for me, the DDOT
report actually was timely in going out and assessing
what the modifications of the TMP implementation would
bring to that.

One of the aspects and the positive
aspects of granting this application was to continue
to alleviate the use of Highland and that would be
with the accessory structure, allow a dispersement of
the drop off and pick up on Ordway Street.

So I think we have quite a Dbit of
compelling evidence established in order to make this
a successful application. But I've heard from my
Board and I understand and I do appreciate everyone's
time and commitment to this and their strong
deliberation and I don't need to be the last word.

Mr. Hood, your motion?

MEMBER ZAIDAIN: Actually, 1f I could
respond to a point you raised. There's some
recommendations and the NCRC traffic management plan
talks about improvements to Ordway and how the
potential -- the increase in drop offs wvia Ordway, I
don't think that that has been implemented at this
time.

CHAIRMAN GRIFFIS: I'm not saying that all
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of the proposed modifications have been implemented.
What I'm saying is we have a fairly current DDOT
observation of the modifications that were implemented
and they've come in fairly positive, not very
positive, as to the elimination of everything else
that gave them consternation a year ago when they
wrote the original report.

So to rely so heavily on an older report
when, in fact, the conditions have changed based on
the TMP modifications, I find great difficulty in. I
understand that the Board Members are at that position
and I haven't been persuasive to bring them out of it,
but I think I disagree, my opinion disagrees, and it's
based extensively on the exhibits and the submissions.

Highly unusual.

MS. DWYER: Highly unusual, but one point
of clarification. The application requested an
increase in enrollment. It also requested new
construction and I didn't know whether the Board
wanted to separate vyour discussion of those two
issues.

CHAIRMAN GRIFFIS: The Board has discussed
that in Executive Session, separating the two issues.

I'll open it up and -- I don't know, do you want to

table the motion?
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COMMISSIONER HOOD: I have no problems
with tabling the motion. I didn't have any problems
with that. Maybe we need to look into that even more
even though we've beat it now for about five hours.
If you want me to, I'll put my motion in abeyance, if
I can do it or whatever the correct parliamentary
procedure it. If you all want to discuss what Ms.
Dwyer's point was. If that's in order, if not, my
motion will stay on the table.

VICE CHAIR ETHERLY: If the maker of the
motion is inclined to do that, I'd be comfortable to
support that as the seconder of the motion.

CHAIRMAN GRIFFIS: Let's go. We've got
the discussion up and the motion has been tabled. It
would be essentially separating the request for
relief. One would Dbe for the construction
modifications in the accessory building, as described
in the application. The other would be clearly for
the increase in enrollment and staff.

Discussion? I think it's fairly clear and
it should be supported strongly in terms of the
construction and modification to the existing. I
don't think that through our deliberations anything
has come to light that would cause difficulty under

the special exception analysis of all that. Further,
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I think that it would, in fact, help and facilitate
the implementation of the full TMP, that creating a
more advantageous pick up and drop off off of Ordway.

COMMISSIONER HOOD: Let me say this, Mr.
Chairman, the only reason I did that was to -- if my
colleagues want a discussion, if it's going to bring
all this on, I'd like for my motion -- I'd like to
bring my motion back to the table, keeping this and
let's move forward. I don't want to get into a whole
lot of separating and going back and forth. I'm not
in support of what Ms. Dwyer said because I think we
have a case in front of us and I think that scenario
creates other avenues and I think we need to just keep
what we have.

CHAIRMAN GRIFFIS: Is anyone in support of
doing that?

COMMISSTIONER HOOD: I just wanted to make
sure I had an opportunity to respond.

VICE CHAIR ETHERLY: I would support that,
Mr. Chair.

CHAIRMAN GRIFFIS: All right.

COMMISSIONER HOOD: Let's move on.

CHAIRMAN GRIFFIS: Do vyou have a
procedural question?

MR. HUNSICKER: If you're going to vote on
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the motion, I don't, but 1f we're going to proceed
with this discussion, I do want to respond to what Ms.
Dwyer said.

CHAIRMAN GRIFFIS: Indeed.

COMMISSIONER HOOD: Mr. Chairman, I ask
that you call for the vote.

CHAIRMAN GRIFFIS: We'll dispense with our
strict regulations and bring the motion back. The
motion before us has been discussed, has been seconded
and discussed.

Is there further comments, discussion,
deliberation on this motion?

(No response.)

Very well, I'll ask those in favor of the
motion to deny signify by saying aye.

(Ayes.)

Any opposed?

MR. MOY: Staff would record the vote as
3-1-1. Motion to deny the application. Motion of Mr.
Hood; seconded by Mr. Zaidain. In support of the
motion to deny, Mr. Zaidain. Opposed to the motion to
deny, the Chairman, Ms. Miller is recused from sitting
on the case.

Correction. The vote is 1:3:1.

CHAIRMAN GRIFFIS: Thank vyou wvery much.
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Let's take 15 minutes.

VICE CHAIR ETHERLY: There was also just a
minor correction on the wvote. I believe I was the
seconder of the motion, Mr. Moy, if I recall
correctly. Mr. Zaidain has already left.

CHAIRMAN GRIFFIS: We'll take care of
that. Thank you.

Let's take 15 minutes and clear this and
we'll get back to the last decision in the morning.

(Off the record.)

MR. MOY: Mr. Chairman, the next case is
Appeal Application No. 17043 of Stanton  Park
Neighborhood Association, pursuant to 11 DCMR 3100 and
3101, from the administrative decision of the Zoning
Administrator in the issuance of Certificate of
Occupancy Permit Nos. C051289 and CO051290, to Capitol
Hill Healthcare Group dated March 26, 2003, for a
community residence facility and hospital (60 beds and
60 parking spaces) respectively. The Appellant
alleges that the Zoning Administrator erred by issuing
the occupancy permits where the proposed use is in
violation of the parking requirements. The R-5-D
zoned subjected premises are located at 700
Constitution Avenue, N.E. (Square 875, Lot 76). On

November 25, 2003, the Board completed testimony on
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the appeal application and scheduled its decision on
January 6, 2004.

Also, the Board requested the following
post-hearing documents, one, a copy of the consent
decree. This was submitted by the -- this was
submitted in the file as Exhibit No. 105. Also,
written statement of the oral testimony given by Cody
Rice of ANC SMD 6A3 and that was submitted and is
identified in your case folders as Exhibit 108.

That completes the staff briefing, sir.

CHAIRMAN GRIFFIS: Thank you very much,
Mr. Moy.

Let's get right into the deliberation on
this then. Who would like to open?

MEMBER MILLER: I would like to open. Mr.
Chair, the Appellant's arguing in this case that
Zoning Administrator erred in issuing the Certificates
of Occupancy because the authority to set parking
requirements for CBRFs with over 16 persons as
delegated to the BZA and not the ZA under 11 DCMR
2101.1.

I would note that the property is located
in ANC 60, so ANC 60 was automatically a party and the
Board granted intervenor status to ANC 6A, whose

borders across the street and both ANCs supported the
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Appellant's position that the BZA has authority over
the parking for this facility and not the Zoning
Administrator.

DCRA and Capitol Hill Group argued that
the nursing facility is no 1longer subject to BZA
jurisdiction because it is a community-based
residential facility that is permitted to operate as a
matter of right.

Since the Board's 1last order, the Zoning
Commission enacted amendments in 1999 in order to
comply with the settlement agreement with the Justice
Department with respect to the Fair Housing Act. They
argue that if the nursing home is permitted by
regulation to operate as a matter of right, then the
Zoning Administrator, mnot the BZA, determines the
parking requirements.

While the ZA characterized the facility as
a community residence facility, DCRA states that the
nursing home is a health care facility. In 1its
prehearing statement at 3 and also in Exhibit C to
DCRA's prehearing statement, the certificate of
licensure as health care characterizes it as a health
care facility.

So for purposes of our analysis, we need

to treat the nursing home as a health care facility.
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So the question in this case in the matter of law is
whether or not the nursing home is a matter of right
use 1in this R5 zone or whether it is entitled to
operate as a matter of right or whether or not it is
subject to 359.1 which states that health care
facilities for 16 to 300 persons, not including
residents, supervisors or staff and their families,
shall be permitted as a special exception in an R5
district if approved by the Board of Zoning Adjustment
under 3104 subject to the provisions of this section.

If we find that this facility is subject
to 359.1, we would also find that the parking
requirements of 2101 still apply.

So DCRA and Capitol Hill Groups make the
argument that it 1is a CBRF and under the text
amendments of the Zoning Commission enacted in 1999,
it is allowed to operate as a matter of right.

And I would suggest that -- let me read
that provision. That would be pursuant to 330.5(i).
330.5(i) says the following uses shall be permitted as
a matter of right in R4 district (i) community-based
residential facility, provided that notwithstanding
any provision in this title to the contrary, the
Zoning Administrator  has determined that such

community-based residential facility that otherwise
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complies with the zoning requirements of this title
that are of general and uniform applicability to all
matter of right uses in an R-4 district is intended to
be operated as housing for persons with handicaps.

Okay, so then the question is does this
nursing home fall within this provision because --
what other provision do we have? 350.4 (a) says uses
that are permitted as a matter of right in R-4 are
permitted as a matter of right in R-5.

I would suggest that the nursing home does
not fall within this provision, 330.5(i) because it is
not, in my opinion, does not fall within requirement
that is of general and uniform applicability to all
matter of right uses in an R-4 district.

If you look at the Zoning Commission text
amendment order, I believe that they were primarily
dealing with group homes and when you're talking about
a facility, that can as large as up to 300 persons and
falls within an R-5 district. It is not clear at all
that it was intended to encompass that facility.

I also wanted to bring your attention to
-- it's a question of statutory interpretation and in
the Zoning Commission order number 869 in which the
text amendments are presented, the Commission stated

that Commission stated it would interpret that which
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is before the Commission on a very narrow basis, only
dealing with issues that would satisfy DOJ's mandate
to ensure that the regulations would conform to the
Fair Housing Amendments Act of 1988 and the Americans
With Disabilities Act at this time.

So it would be a way to interpret the
regulation narrowly, but also the Zoning Commission
has never repealed 359, nor the parking requirements
set forth in the parking schedule. And another point
I want to make on this is that our regulations have to
comply with the Fair Housing Act and there are cases
that are particularly cited by DCRA in their pre-
hearing statement, Lapids-Laurel and Hovsons which are
federal cases which dealt with nursing homes that were
subject to wvariances which place a larger burden on
developers than special exceptions and the Court
upheld that regulatory framework.

In one case, I think it was Lapids-Laurel,
the Court said the town had denied the variance on the
grounds that the nursing home created traffic and
safety problems and that was upheld.

In Hovsons, the Court found that -- in
that case I think the nursing home wasn't allowed to
locate in any residential district and that did

violate the Fair Housing Act. So I think in this
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instance, the fact that a special exception is
required for the nursing home in this case, there's no
evidence of any disparate impact. The rationale for
it goes to its size and its impact on traffic and
safety.

CHAIRMAN GRIFFIS: Thank you. Others? If
I follow you correctly, you're indicating at a point
in R-4, it is a matter of right and it's a community-
based residential facility. Do you dispute the fact
that this is a health care facility for a handicapped
population?

MEMBER MILLER: No, I think it's well
settled that nursing homes are handicapped dwellings
under the Fair Housing Act. My only point is that
they are -- towns are not, cities are not prohibited
from regulating them with special exceptions just
because of that definition.

CHAIRMAN GRIFFIS: I understand. And
following on your citing of 330.5(i) the basis of size
then you say puts us into the 359 section in the R-5,
is that correct?

MEMBER MILLER: Well, 359, we're in an RD-
5 zone to begin with, so that's why we're in 359.
However, to decide whether or not it's permitted to

operate as a matter of right instead of special
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exception, I go Dback to 330.4 and .5(i) Dbecause
there's one provision in there that says any facility
that -- all uses that are permitted as a matter of
right in R-4 are permitted as a matter of right in R-5
and so my point is this one is not necessarily
permitted as a matter of right in R-4 because (i) is
qualified and I don't believe that this falls within
that qualification.

CHATRMAN GRIFFIS: Okay, but not
necessarily, I would think you would have to be fairly
definitive that it did not qualify in R-4 and you're
resting that it may not qualify in R-4 because of the
general and uniform applicability to all matter of
right uses?

MEMBER MILLER: Yes, and I think that does
go to size.

CHAIRMAN GRIFFIS: Okay.

MEMBER ZAIDAIN: So, yes, I was just going
to ask what does that mean? There is this
qualification in 330.5(i) that says that the CBRF must
otherwise comply with the zoning requirements of this
title that are of general, uniform applicability to
all matter of right uses in the R-4 district.

CHAIRMAN GRIFFIS: It's going to uses

also, not size.
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MEMBER ZAIDAIN: Right, so I'm trying to
get my mind around the argument here. What aspects of
the R-4 district does this not comply with?

MEMBER MILLER: I don't think it complies
with a health facility of this size because it's not
even -- it's a special exception in size. It's not
even mentioned --

CHAIRMAN GRIFFIS: But does it comply with
the R-4 uses?

MEMBER MILLER: Well, what does it compare
to? I think that the Fair Housing Act is based on
equal treatment of dwellings for the handicapped and
dwellings for the non-handicapped and I don't believe
that this has any direct comparison in that =zone and
any zone.

If you take a small health facility where
there are six to eight people, then you may get some
comparisons with other types of group homes --

CHAIRMAN GRIFFIS: Of comparable wuse.
That's comparable use.

MEMBER MILLER: Well, I don't know that a
small health facility is a comparable use as a large
health facility because the large health facility, I
think brings a lot more staff --

CHATIRMAN GRIFFIS: But vyou're talking
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about intensity of use. I mean doesn't 330.5(i) speak
to matter of right wuses, so let's make an analogy,
let's talk grocery stores. An R-4 -- not analogies.
If we have to just compare uses and not intensity of
uses, 1isn't it a matter of right in R-4 by 330.5(1)7?

MEMBER ZAIDAIN: I think the problem is
the use of 359. I don't agree that 359 applies here.

I think that applies to health care facilities that
are not for a protective class.

If you read the definition for CBRF which
this use falls in, it says CBRF -- it's either CBRF or
it's not. It can't be anything else and I think 359
is talking about something else.

Unfortunately, the zoning regs are written

with these hodge podge of terminologies. You've got a
health care facility. Then you've got a community
residence facility. But then under the CBRF
definition, vyou have a CBRF community residence

facility and then CBRF health care facility.

And I think they're different. I think
330.5 is the one that applies here in terms of whether
or not the use is allowed as a special exception. Now
and I also think that our purview here is to interpret
the regulations. I have to assume, given all of the

interesting legal documentation we've seen from the
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Department of Justice, the settlement agreement,
etcetera, etcetera or whatever the official title of
it is, that the Zoning Commission did its best to
implement that.

So and I'm just going to be Frank because
we're still in our morning session. Where I fall down
in this is this. I do not agree that a special
exception is required for this type of use. What I do
struggle with is why under the parking regulations,
under  residential uses it says community-based
residential facility. That's very, very clear to me,
whereas you've got health care facilities, you've got
all these other hodge podges of definitions, but under
the parking regulations, it's clear. Community-based
residential facility for 16 or more persons, their
parking requirements are determined by the BZA.

Now I'm going to be clear. I'm going to
be Frank. I don't understand why that's in there. I
think that's extremely odd. I don't know how that
type of process would work. I mean is that a special
exception process or do we Dbecome the parking
regulatory board to determine some sort of -- but I
can't get around the fact that it's there and it
clearly applies to a CBRF which -- in a residential

district which is what this is.
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MEMBER MILLER: I'd say it's there because
359 is still there as well. I don't think that we can
assume that all these regulations are repealed.

MEMBER ZAIDAIN: And see, 1t's not in
repealment. 359 -- I Jjust don't agree that 359
applies here. That's for a health care facility that
is not a CBRF.

MEMBER MILLER: What is that?

MEMBER ZATIDAIN: That would be a health
care facility that does not constitute -- I can sit
here and speculate on what that is.

MEMBER MILLER: I don't think that exists.

MEMBER ZAIDAIN: I can't help that.

There's also tanning parlors that are a use there, and

I don't know what that 1is either. But under the
zoning code, that is -- those are the type of uses
that we have to deal with. It doesn't say a CBRF

health care facility.
I mean I don't understand why 359 is there
if it contradicts what 330.1 says or whatever that is.
MEMBER MILLER: I believe it's there
because they can be read together and it doesn't have
to contradict it and that's the way you should apply
statutory construction when you're looking at

different provisions. You try to make them work and
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in this case that would be the case.

Even if -- you may not understand. I
don't know that I necessarily understand what they
meant when they qualified (i) to say that it has to be
of general and uniform applicability to all matter of
right uses.

MEMBER ZAIDAIN: You're right.

MEMBER MILLER: In our fourth district,
okay, but this -- it can be -- it's there and it is a
qualification and I believe that a good argument could
be made that this does not fall within general and
uniform applicability of all matter of right uses.

MEMBER ZAIDAIN: And I agree with where
you're going there. I am just curious as to what part
of the R-4 district it does not comply with. I mean
that's a good point. I just don't -- that's actually
a -- was there testimony in that? I think that's a
good point. I'm trying to figure out what part of the
R-4 district this does not comply with so that claim
can be substantiated. 1It's a good point.

CHAIRMAN GRIFFIS: It's the core of the
argument .

MEMBER ZAIDAIN: Right, but I don't agree
with the 359 part of it.

MEMBER MILLER: I think the other part of
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the core of my argument is that our regulations have
to be in accordance with the Fair Housing Act and the
fact that a facility such as this, a health care
facility which is, in this case, a nursing home is
required to apply for special exception for parking,
that has been upheld in the Federal Courts as not
being in violation of the Fair Housing Act. And that,
in addition with the Zoning Commission's order that
says we should interpret that which is before us on a
very narrow basis would mean that we don't include
that provision as being repealed by the text
amendment .

MEMBER ZATDATIN: Maybe I'm
misunderstanding. Maybe we're arguing the same point
and I just don't understand.

Are you arguing that the parking special
exception is applicable or are you arguing just that -
- or are you arguing that the whole entire thing is
subject to special exception, the whole entire use?

MEMBER MILLER: Yes, I'm arguing that the
health care facility is still subject to 359.1 which
it was subject to under our previous order and by
being a special exception under 359.1, the parking
reguirements apply.

MEMBER ZAIDAIN: Okay. I think I agree
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with you in part and I disagree in part. I don't
agree that 359 applies, but I can't get around the
fact that under the parking schedule, under
residential uses it says CBRFs. If it Jjust said
health care facility, it would be a different ball
game, but that clearly says CBRFs shall be run by the
BZA.

MEMBER MILLER: I think what that means is
that not all CBRFs are matter of right use.

CHAIRMAN GRIFFIS: Mr. Hood?

COMMISSIONER HOOD: I'm sitting here
listening to the conversation and it reminds me of
when the Zoning Commission took this up. It was the
same exact conversation that went back and forth if
you read the transcript and I was sitting here trying
to remember exactly. I know there were some
classifications that were tossed around, but my
question, Mr. Chair, and through you too, Ms. Miller,
is from vyour interpretation and all that extensive
research you've done, when does 359 come into play? I
don't understand because if I remember correctly, it's
an R-4 zone and I would say with more restrictive --
R-4 zone and up, I always say up, R-4, R-5, everything
as far as the Fair Housing Act 1s supposed to be a

matter of right.
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So I want to know from your research, when
does 359 come into play?

MEMBER MILLER: Well, from my reading of
the regulations, 359 is in an R-5 district and in this
particular case, it deals with a nursing home in an
R-5 district.

COMMISSIONER HOOD: Okay, I stand to be
corrected.

MEMBER MILLER: My research, there isn't
case law on this per se 1in the District, so my
research goes to other jurisdictions that have looked
at nursing homes to see whether or not they were
governed by special exceptions or variances that
violated the Fair Housing Act and it didn't.

COMMISSIONER HOOD: I just think that --
if I remember correctly, everything that was R-4, R-5
and everything that was less restrictive, everything
was supposed to be matter of right. And I think that
this came into play. That's why I want to know when
359 came into play.

MEMBER ZAIDAIN: And if you look at the
parking provisions for all other -- I mean I'm not
criticizing the Zoning Commission. I mean just in my
mind the way the scenario should have been played out

is when all these regulations were fixed to make those

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163

matter of right wuses, there should have been a
standard put in the parking requirements saying what a
CBRF -- what the parking level is required for a CBRF.
That means they can go and pull a permit as long as
they comply with that. If you look at the uses, it's
like that, one for each 10 persons housed, 9 to 15
persons, you need 2 parking spaces. But under the 16
or more persons housed, it says as determined by the
BZA.

COMMISSIONER HOOD: I will say this
probably needs to be looked at, but when this issue
was in front of us when it was an issue about the city
being a lawsuit being placed on the city, so I don't
know if all that was put in. We're just trying to get
into compliance.

MEMBER ZAIDAIN: Right, no, I understand.

COMMISSIONER HOOD: But I would suggest, I
don't know what we can do with this case now, but I
think the Zoning Commission needs to relook at that.

CHAIRMAN GRIFFIS: But there's a
differentiation between matter of right CBRF and non-
matter of right and I think that's why it was probably
left there.

Ms. Miller, how do you reconcile we asked

for the stipulated agreement to the United States and
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District of Columbia, which is Exhibit 105 in the
record. The second paragraph reads, and I'll start
somewhat in the middle that D.C. does not dispute.
The District of Columbia =zoning regulations or
practices that are applicable to housing areas in zone
4, multi-family housing include classifications based
on disability which on their face and as applied,
violate the Fair Housing Act. These  zoning
regulations and practices place restrictions upon
housing for persons with disability when such housing
is considered a community-based residential facility,
even though -- critical part -- even though no such
restrictions are placed on housing for an equal number
of non-disabled persons.

Doesn't that seem to be precluding our
regulations from requiring a special exception or a
different treatment for a residential facility 1like
this?

MEMBER MILLER: Well, I don't -- I'm
trying to look for the provision in our regs, but we
require special exceptions for all sorts of large
developments and from what I recall there was a
residential development in an R-5 zone. Here it is.
353.1, I think, all new residential developments have

to get special exceptions. I don't think there's any
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disparate impact that's going on between health care
facilities and some other comparable residential
dwelling which is the basis of the Fair Housing Act.

CHAIRMAN GRIFFIS: But it wouldn't be
comparable in the specific zone this is located.

MEMBER MILLER: What wouldn't be
comparable?

CHAIRMAN GRIFFIS: Looking at the zone
that this is located in which is not the R-5-A which
is what I think you were referring to in terms of a
special exception, is that correct?

MEMBER MILLER: I think it's R-5-D.

CHATIRMAN GRIFFIS: Is where this 1is
located. R-5-A is the provision of which special
exception would be required. So i1s there a special
exception?

MEMBER MILLER: In R-5-D is there a

special exception equivalent to this?

CHAIRMAN GRIFFIS: For multi-family
residential.

MEMBER MILLER: I can't say that there is,
okay? I think the dilemma is that even with the
Zoning Commission text order is vague and it's
ambiguous and there's room for interpretation and

therefore that's why I look to the Court cases that
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talk about nursing homes. We know that this is a
nursing home and we know that by the case law that a
nursing home being subject to a special exception or
variance is not in violation of the Fair Housing Act.
And then I 1look to the intent of the Zoning
Commission which says to read the regulations
narrowly. And that's where I come down.

I'm not saying that an argument couldn't
be made the other way, but I would urge the Board to
find that it is still a special exception because it
hasn't been repealed. It is in the public interest.
What this special exception is all about is looking at
the impact on neighborhoods. It has nothing to do
with discriminating. There's been no case made that
there's any discrimination as a result of a special
exception being required for a nursing facility.
Nursing facilities are an animal of their own that
bring staff or ambulances or whatever, that the Courts
have recognized as having an impact on communities and
being allowable to be subjected to ordinances such as
special exceptions and variances.

CHAIRMAN GRIFFIS: Okay. Clearly, the
most difficult cases that we have to decide are ones
where the regulations are not clear.

In this case, that is certainly the rule.
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In addition too, though we have other documents in
which to refer. One is this agreement. And I think,
Mg. Miller, you've addressed that substantially.

I don't think the Board disagrees with the
fact that parking would be required and is an
important aspect, one obviously for the community, but
also for the successful operation.

My concern is that we may be -- I'm not
100 percent convinced that upholding this appeal would
not give an indication that we were actually treating
in some different manner a facility of this type and
use and size.

Ms. Monroe?

MS. MONROE: Can I interject for a minute?

CHAIRMAN GRIFFIS: Sure.

MS. MONROE: Just a few things. I know
Mr. Zaidain and Ms. Miller were talking before about
the general and uniform applicability language and I
think what that refers to is Chapter 4. Chapter 4 is
the FAR height, side vyard, rear vyard, etcetera
requirements in R-4.

I think the intention of this paragraph,
334.5(i) 1is 1if you're in R-4, you have to meet those
requirements for R-4. If you're in R-5, you have to

meet those requirements for R-5. Wherever you are,
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you have to meet those requirements of general,
uniform applicability in that =zone.

CHAIRMAN GRIFFIS: Right.

VICE CHAIR ETHERLY: And this one does,
correct?

MS. MONROE: I don't know. To be honest
with you, I don't know what all the requirements are
for this. I don't even know if it's in the record to
be honest.

But I also wanted to address the other
thing which I think might be helpful. I think the
Board has to remember that they have to look at the
regulations 1in toto and vyou <can't separate out
different regulations and the problem with the parking
schedule and you're right, in 2101 it says "community-
based residential facilities 16 or more persons housed
as determined by the BzA."

But the BZA only has a certain amount of
jurisdiction. It can only determine special
exceptions, variances and there's one other thing,
certain special questions. So 1in order to be
determined by the BZA it would have to come to the BZA
as a special exception or a variance.

So the way I think this can be read and

reconciled is 16 or more persons housed as determined
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by the BZA would have to come to the BZA as a special
exception under, for example, 359. And that would
mean there were no handicapped persons in this
facility. Otherwise, it would not come to the BZA at
all. It would fall under 330.5(i) which would make it
a matter or right which would mean it wouldn't go to
the BZA for parking. It would go to the parking
schedule which would go to the ZA.

I think you can read that, as I said, the
16 or more persons housed as determined by the BZA as
applying only to those CBRFs which are special
exceptions. And then matter of right, CBRFs would not

fall under that --

MEMBER ZATDAIN: CBRF's or special
exceptions?

MEMBER MILLER: Not under 330.5(1) .
They're a matter of right if they have housing -- if

they house handicapped --

MEMBER ZAIDAIN: There's no CBRFs that are
special exceptions in that zoned district, correct?

MEMBER MILLER: In what zone? R-57?

MEMBER ZAIDAIN: Yes, you just said that
that would only apply to CBRFs that were special
exceptions.

MEMBER MILLER: In any zone.
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MEMBER ZAIDAIN: And are there any?

MEMBER MILLER: Well, 359 is the one that
-- 359 is health care facilities for 16 --

MEMBER ZAIDAIN: But that's not a CBRF.

MEMBER MILLER: Yes, it is. A health care
facility is a type of CBRF. It's in the definition.
If you look at the definition of CBRF, there's seven

different ones laid out and that's one of them that's

laid out.

In other words, it's a sub --

MEMBER ZAIDAIN: Ms. Miller, instead of
wasting -- the sub-definition under CBRF, I'm sorry.
Let me reverse this statement. The health care

facility that is discussed in 359 is also the same
health care facility that comes under sub (i), under
the CBRF definition?

MEMBER MILLER: Yes, vyes, yes. If vyou
look at the definition of CBRF, you go back, there's
A, B, C, D, E, F, G, H and D is health care facility.

And that term and all the other terms like community
residence facility, adult rehabilitation of all the
various types of CBRFs are used throughout the regs to
mean a type of CBRF, but they don't specify every
single time this health care facility is also a CBRF.

It's assumed, I think, because it's the same and the
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term is defined.

MEMBER ZAIDAIN: What's the difference
between 359 and then 330.5(1i).

MEMBER MILLER: The only difference that I
see and my take on this is is 359 would continue to be
a special exception and let's assume you had a health
care facility where vyou didn't have handicapped
people. Maybe it was -- handicapped people as the
definition says, they have difficulty engaging in any
major life activities and maybe there's a health care
facility where it's Jjust a temporary recovery
facility.

MEMBER ZAIDAIN: Right. It's for a
nonprotected class of people.

MEMBER MILLER: Right, nonprotected.

MEMBER ZAIDAIN: So it wouldn't be a CBRF.

It would just be a health care facility.

MEMBER MILLER: With is a type of CBRF. I
mean it is.

MEMBER ZAIDAIN: But a CBRF in my mind,
the way -- I think we're saying the same thing. I
think what delineates in my mind a protected class or
what delineates a CBRF or something else 1is the
presence of a protected class. If there's a health

care facility that does not deal with a protected
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class, then it's not a CBRF, correct, am I wrong?

MEMBER MILLER: No, I don't think so.
It's a CBRF anything. I just may not have handicapped
people in it.

And I'm not saying that exists or doesn't
exist, but it could be a possibility. The thing is if
it does have handicapped people in it and it's a CBRF,
it goes under 350.5(i) and it's a matter of right and
that's it.

MEMBER ZAIDAIN: And if it's a health care
facility that does not have a handicapped class, then
it falls under 359 as a special exception. Okay.

MEMBER MILLER: Right, vyes. Because it
specifically says that the Zoning Administrator has to
determine that this is operated as housing for persons
with  handicaps. If he does not make that
determination, they don't get the matter of right
status under --

MEMBER ZAIDAIN: The term CBRF under the
zoning regulations 1is not exclusive to protected
classes.

MEMBER MILLER: No, not according to the
definition of CBRF.

MEMBER ZAIDAIN: That throws a monkey

wrench in my thinking a 1little bit, but I think I
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understand.
MEMBER MILLER: Let me just say that the

definition of CBRF says persons who have a common need

for treatment, rehabilitation, assistance of
supervision in their daily 1living. Do you consider
that a protected class? I doesn't specify. It

doesn't say a protected class under any particular
federal act or anything else. And I think that's open
to interpretation to be honest with you.

MEMBER ZAIDAIN: Which definition did you
just read?

MEMBER MILLER: The definition of CBRF,
the very first line.

MEMBER ZAIDAIN: The definition includes,
but is not limited to --

MEMBER MILLER: I'm probably being
repetitive, but the purpose of these regulations which
are not necessarily so well written was to comply with
the Fair Housing Act and this is a nursing home and
it's been found under Court cases that nursing homes
may be subjected to special exception laws and that's
what we're talking about.

Can it still be a special exception.

MEMBER ZAIDAIN: We can put this on the

regs. I know Court cases say you can do this and you
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can do that, but where are the regs?

MEMBER MILLER: The regs say --

MEMBER ZAIDAIN: The way I read the regs
is that if it's a nursing home, then it's a CBRF that
falls under 330.(1). That's the way I read the regs.

MEMBER MILLER: So basically what you're
choosing to do is -- no, by implication, 359 1is
repealed because of 330.5(i).

MEMBER ZAIDAIN: No, to me that would deal
with -- the way I'm struggling through this, but the
way I understand 359 is for health care facilities
that do not meet the definition of -- that do not have
a protected class.

That's the way I understand that. You
asked me what that would be and I'm not sure. I think

our definition of protected classes is expanding daily

so -- I'm not to the point where I totally disagree
with vyou. I'm just trying to give some clarity to
this. Maybe some of the other Board Members are

completely clear and they're just not telling me.
COMMISSIONER HOOD: I would say I'm not
clear, but I kind of somewhat agree with Ms. Miller.
MEMBER ZATIDAIN: You wrote these
regulations, Mr. Hood.

COMMISSIONER HOOD: Well, vyou can see
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where I was with those regulations too, if you look
and see which way I voted, but anyway, be it as it
may, I am not all that clear, but Ms. Miller, I really
buy into her point about the precautionary measures
and the impacts on the community. So I probably would
be in favor. That started me ticking. I'm not sure
if that's exactly what the Commission meant because
like I said we were tied up in -- I see I'm getting to
get off -- but I see we were tied up in trying to come
into compliance. So I would rather err on the side of
caution and maybe Ms. Miller does have a point.

But I still say it should go back to the
Zoning Commission --

MEMBER ZAIDAIN: I have an odd dguestion
and maybe this is for either the Zoning Commission rep
or OCC. It's clear that we have an ambiguous
regulation that i1is dealing with a very sensitive
issue, obviously one that has caused great
consternation for the District in the past. And 1is
there any avenue for this Board to have the Zoning
Commission fix this problem as oppose to us ruling on
this regulation? 1I'll just throw it out there.

CHAIRMAN GRIFFIS: Not that I'm aware of.

MEMBER ZAIDAIN: It would be clear to me

if the parking schedule were amended to deal with this
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use and that it was clear, we wouldn't have this
problem.

COMMISSIONER HOOD: I would agree, but the
only thing I would suggest, I don't know. I guess --

MEMBER ZAIDAIN: I know generally about
the Commission. I know there's emergency rulemaking
proceedings and etcetera, etcetera and I'm just -- I
mean --

CHATRMAN GRIFFIS: I think it would be
hard to remedy or decide this case based on an action
by the Zoning Commission.

COMMISSIONER HOOD: Well, actually, and
I'm not sure -- I know this is an appeal. If the
Commission Member thinks, I believe, anything else
that is not done correctly, we can take it back and
I'm sure we can do the same thing here which I could -
- sua sponte. And I hate to use that word because
it's like an authority.

MEMBER ZAIDAIN: I don't know if you can
sua sponte an appeal.

COMMISSIONER HOOD: That's what I'm
asking.

MEMBER ZAIDAIN: It's Jjust a thought
because this is a tricky issue that I know the Zoning

Commission was trying to resolve at one time and it
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seems that there's a provision that is still causing
problems.

COMMISSIONER HOOD: But the issue is here
if that was not the intent of the Zoning Commission,
then the BZA does not write regulations. So that's
kind of where I am.

MEMBER ZAIDAIN: But 1in essence, that's
kind of what we're doing here. We're saying 359 --
there's arguments out there talking about this part of
the parking schedule is not going to apply, etcetera,
etcetera.

CHAIRMAN GRIFFIS: If you look at it in
this frame, if vyou 1look at 330 and 330.5(i) it
establishes a community-based residential facility for
the R-4, the matter of right uses that would be in
general and uniform applicability. That carries into
R-5 and Ms. Monroe has stated the fact that you then
would take it in with the same language in R-5 and say
would the general applicability in the R-5 District.
It's not saying that you can move all of that -- well,
that being said, it's established that this i1is, in
fact, a health care facility for the handicapped.
That would remove it from the special exception and
therefore we wouldn't have the difficulty in the

parking table and it wouldn't be looked at.
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We would then go to the fact of whether
the Zoning Administrator erred in their common
practice of establishing a similar use in order to
establish the --

MEMBER ZAIDAIN: And I think the DCRA
testimony was good. I think with what the knowledge
the DCRA had, they made the right decision. I'm just
trying to decide if they should have gone that route.

Do you know what I mean?

They found -- I think their -- the
testimony we received about the logic on formulating
the parking requirements in light of their
determination that the parking schedule doesn't apply
I thought was appropriate. I'm just struggling with
how we handle the ©parking regulations and the
ambiguity therein.

CHATRMAN GRIFFIS: Well, we don't have
ambiguity in the parking regulations i1f we establish
that this is, in fact, a matter of right.

MEMBER MILLER: We don't have ambiguity if
we just establish it's a special exception either.

CHAIRMAN GRIFFIS: But we have some
difficult with the reading of the agreement between
the U.S. and the District of Columbia.

Yes.
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MS. GLAZER: There was some guestion as to
the status and I Jjust thought I could be helpful
perhaps to bring you up to date on the status of the
CBR regulations. As Board Member today, Commissioner
Hood said the Zoning Commission was not happy at the
time that it passed this legislation. It felt it was
doing it in a compromised situation. From that moment
on, it had been the goal of the Zoning Commission to
have the CBR regulations reevaluated. In fact, it has
been formally sent to the Office of Planning and they
have been working on it, on and off, for several
years, actually. They have had meetings with the
community. The Mayor has had his own task force
relating to community-based residential facilities.

I think the problem is is that there are
so many complexities to what we would like to do from
a zoning point of view and what is allowed by the
Justice Department as well as varying interests
because of the community concerns about where these
are located that it hasn't been resolved. But I think
this can be used as an opportunity to say to Office of
Planning, can you please put this up on your agenda to
evaluate this quickly so that we can change our
regulations appropriately.

The regulations when they were changed
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were not completely changed. When this happened, just

certain pieces were picked out and changed. This was
again negotiated. So it might not Dbe consistent
throughout.

CHAIRMAN GRIFFIS: Okay.

MS. GLAZER: You can ask your staff to
write a letter to the Office of Planning or to the
Zoning Commission to request that the Office of
Planning look into this as soon as possible.

CHAIRMAN GRIFFIS: I certainly think we
can do that. Thank you.

MEMBER MILLER: I just want to reiterate
the intent of these regulations are so that they be in
accordance with the letter and the spirit of the Fair
Housing Act and the Zoning Commission says that it
should be read narrowly and if we read it to exclude a
nursing home which has been upheld to be allowed to be
subject to a special exception or wvariance and not
violate the Fair Housing Act, we go beyond the spirit
and letter of the Fair Housing Act.

MS. MONROE: Mr. Chairman, can I make a
point here?

CHAIRMAN GRIFFIS: Yes.

MS. MONROE: One last one, I think. I

just want to point out that 350.4 permits in this
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zoning, 1in an R-5 district, as a matter of right,
multiple dwellings. So they're a matter of right.
They don't need to go to the BZA special exception,
parking or otherwise. If you have a multiple dwelling
with 50 wunrelated, not handicapped people in it,
they're okay. They're a matter of right.

If you take that same multiple dwelling
and put 50 handicapped people in it, you can't then
impose on that dwelling a special requirement of
having to go back to the BZA for anything because I
think that could be considered disparate treatment
under the Fair Housing Act and I think that's what's
happening here.

These handicapped dwellings are dwellings
for handicapped people, are supposed to be treated the
same way as a residential use in that zone and if this
residential use of multiple dwelling, it doesn't have
to go to the BZA for parking, then a residential use
for handicapped people should not have to either. It
should be a matter of right under 340.5(1i).

And it's a disparate treatment guestion
and it's a statute to be reckoned with. I think it
should be seriously considered.

CHAIRMAN GRIFFIS: We appreciate that

advice.
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Okay. Is the Board prepared for some
action?

COMMISSIONER HOOD: Have we taken off the
table recommendations that I heard tossed back and
forth?

CHAIRMAN GRIFFIS: No, the recommendations
are going, but I don't see how that remedies our
situation. We still have to deal with this appeal.

COMMISSIONER HOOD: Ms. Monroe, is there
any recourse that the Zoning Commissioner has on
appeal to deal with this at the Commission level?

MS. MONROE: I honestly don't know whether
you can sua sponte an appeal, off the top of my head.

My concern is --

CHAIRMAN GRIFFIS: We still need a
decision if you're going to sua sponte --

COMMISSIONER HOOD: But here's the thing.

Is this term urgent that we can't take it back to the
Zoning Commission and let them deal with it
accordingly?

MS. MONROE: Let me address that.

COMMISSIONER HOOD: What's going to
happen, I think you said present in here. This is a
piece and like I said, having sat on that case I don't

think that the Commission really thought this thing
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through. We didn't look down the lines to see some
things that may come up and I just would rather see us
be cautionary as opposed to just trying to say okay,
the Board made a decision, but that decision, come
back next time, then you make another decision which
will be the reverse of this one, so I Jjust would
rather see us move cautiously.

MEMBER MILLER: Mr. Hood, I think what our
role here is to take the facts that are presented to
us and make the best decision possible based on our
knowledge of the legislative history, our knowledge of
Court cases, our interpretation of the regs and then

if we're wrong, someone will appeal and a higher court

will --

COMMISSIONER HOOD: It seems to me, Ms.
Miller, that we're writing regulations at -- it
appears to me that we're writing regulations. My

question to you was how do we go to 359 and I didn't
see what pointed me to that, but I will tell you this
to save a lot of discussion and then I want to hear
from Ms. Monroe to save a lot of discussion is that I
would agree with what you're saying because I would
err on the side of caution and make sure that the
special exception process stays in place for the

protectionary and cautionary measures of the
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neighborhood as far as parking.

I would agree with that. But from the
legislative history from what I've seen and I haven't
done as much research as you have from what -- being
on the Commission at that time, I don't think all that
stuff was filtrated and decided upon. So there are a
lot of open ends and I just hate to see us moving in
the wrong direction.

MS. MONROE: Let me just say this, how we
get to 359 is that this facility is a health care
facility. It's licensed as a health care facility.
DCRA has represented that it's a health care facility
as has Capitol Hill groups. So we know it's a health
care facility and we know it's in an R-5 district. So
we go to the regs in an R-5 district where it says how
health care facilities are regulated and there it says
that it's subject to a special exception. And there,
for health care facilities for 16 to 300 persons, and
once it's a special exception, then that gives the
Board the authority to go to the parking schedule for
CBRS for 16 to 300 or however it's read, persons.

Basically what we're doing is applying the
same regulations we applied under our previous order.

We're not reading that regulation out on the basis of

the text amendments that were issued by the Zoning
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Commission in 1999.

COMMISSIONER HOOD: Again, when the Fair
House Act came that was supposed to be a matter of
right which would make it a matter of right, you know.

You don't have to come for approval from the BZA.

MEMBER MILLER: If you interpret that as
applying to all CBRF and that there are no exceptions,
I'm saying it doesn't have to be interpreted that
broadly. 1It's not that clear.

It's not clear they repealed this
provision to me.

COMMISSIONER HOOD: And again, we're still
getting ready to rewrite some regulations.

MEMBER MILLER: No, we're interpreting it
one way or the other. It's not clear, but a lot of
things aren't clear that come to us, I think.

COMMISSIONER HOOD: They're not?

(Laughter.)

COMMISSIONER HOOD: Mr. Chairman, I think
Ms. Monroe was going to say something.

MS. MONROE: This is not a lot of wisdom.

I was going to say is that 1f vyou hold this in
abeyance or wait or whatever and wait for the Zoning
Commission, first of all, they don't know how Ilong

it's going to take. Second of all, the Zoning
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Commission like any legislative body, if they're going
to enact a regulation it generally will have
prospective applications. It would be an argument
whether or not it would apply to this particular case
at all and I don't know whether the Zoning Commission
has authority to make its regulations reach into the
past and deal with certain cases and issues. It would
only apply in the future. So this case may not even
fall under a new reg. Just to put that.

COMMISSIONER HOOD: You bring up a good
point. I'm not sure I would do that, but I do know
that we can do a temporary which would expedited, but
like I said, I don't know if it will reach back.

MS. MONROE: To cover an emergency.
That's another unclear question.

(Pause.)

MEMBER MILLER: At this point, Mr.
Chairman, I would like to move to grant the appeal of
Stanton Park Neighborhood Association of the
Administrative Order of the Zoning Administrator in
the issuance of the Certificate of Occupancy to -- I'm
not sure which one it is, but to the nursing on the
grounds that the Zoning Administrator has authority.
The subject property is still governed by BZA Orders

16407 and 15542, as a special exception.
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CHAIRMAN GRIFFIS: 1Is there a second?
COMMISSIONER HOOD: I will second that.
CHAIRMAN GRIFFIS: Thank vyou. Further

discussion on the motion?

In support -- no further discussion? Then
I would speak in opposition to the motion. I think
it's a compelling case that's set up. I think the

difficulty is as I've said is the fact that there is
some great ambiguity. My difficulty comes in tracing
through starting with the provisions in R-4, then
going to the R-5 matter of right and the matter of
right as indicated today and in our own review, 350.4,
multiple dwellings are a matter of right.

Then looking to the stipulated agreement
at which it talks directly to the multi-family housing
classifications and saying that we cannot set up
something that would create a differing threshold for
the construction and use.

I have difficulty seeing why this isn't
matter of right and why we would be able to make it
not matter of right in further processing this
application. I do not disagree with the fact of the
impact of parking, the community impact on it. I do
not believe if this appeal was denied that no parking

would be required. I do understand the specifics of
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this that there may be diminished or a lesser burden
of parking and I'm not sure that I necessarily agree
with that. But I believe on face, looking at how this
was looked at by the Zoning Administrator was actually
not in error.

MEMBER MILLER: I Jjust would 1like to
reiterate that in the face of ambiguous regulations
that we should look to the purpose of the Fair Housing
Act and that special exceptions being applied to
nursing homes which this is, is not in violation of
the Fair Housing Act, and that the Commission
instructed in its order that the regulations be read
narrowly. And this is being read broadly to repeal a
regulation that serves strong public purpose.

The public purpose that I'm referring to
is to consider the impact of traffic, parking, safety
issues on a community that nursing homes have been
found to bring.

CHAIRMAN GRIFFIS: I understand that issue
and that's why I say it isn't exempt from providing
parking that would lesson that.

Okay, I wunderstand your point. Further
comments?

Okay, we have before us the motion that

has been seconded to uphold the appeal that's before
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us.

Let me ask for all those in favor of the
motion signify by saying aye.

(Ayes.)

Opposed?

(Opposed.)

Abstaining?

(No response.)

Why don't we record the vote, Mr. Moy?

MR. MOY: The staff records the wvote as
2:3:0. This is on the motion of Ms. Miller to grant
the appeal, seconded by Mr. Hood. To support the
motion is Ms. Miller, Mr. Hood. Opposed to granting
the appeal is the Chairman, Mr. Etherly and Mr.
Zaidain so the motion fails.

CHAIRMAN GRIFFIS: Thank vyou very much.
Anything else for us this morning, Mr. Moy?

MR. MOY: Well, we have the --

CHAIRMAN GRIFFIS: Do we have an
affirmative motion?

MEMBER ZAIDAIN: We need one, don't we?

CHAIRMAN GRIFFIS: That would be fine.

Mr. Zaidain?

MEMBER ZAIDAIN: Okay, I'll make a motion

to deny the appeal of Stanton Park Neighborhood
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Association which is Application No. 17043.

CHATIRMAN GRIFFIS: 1Is there a second?

VICE CHAIR ETHERLY: Seconded.

CHAIRMAN GRIFFIS: Thank you.

MEMBER ZAIDAIN: Very briefly, this is a
very difficult case to discern and I will admit that I
am, in essence, a strict constructionist, if I can say
that, when it comes to the zoning regulations. And my
interpretation of how this all plays out is that as
you followed the CBRF regulations through the
residential districts, that they are a matter of right
and not special exception. Now I struggle very much
with the parking requirements or the parking schedule
talking about them being determined by BZA and I do
not understand why that is there. So I have to defer
to our legal information, our legal interpretation and
that 1s the Fair Housing Act which says you cannot

treat these facilities differently than you can other

facilities.

And it's my opinion that making them go to
the BZA to have their parking -- make the parking
-- have the BZA determine the parking for a -- not

only a CBRF, but a CBRF facility that's just greater
than 16 people I find to be unique and treats this use

differently than other uses within that residential
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district.

I will say with that caveat that -- I will
add a caveat to that this is disturbing somewhat and I
do highly recommend the Zoning Commission fix this so
that we don't have to have our morning session run
until 4 o'clock again.

COMMISSIONER HOOD: Wait a minute, now
don't blame that part on me.

(Laughter.)

CHATIRMAN GRIFFIS: Indeed.

VICE CHAIR ETHERLY: If I may, just to
follow up on Mr. Zaidain's comments. I agree with him
wholeheartedly. My concern here squarely rests with

the issue of reconciling the role of the FHA in this
particular decision here.

Perhaps a workable compromise might have
been, but I would just as soon follow Mr. Zaidain's
reasoning and Jjust encourage this area to get some
clarification quickly. Perhaps a workable compromise
here might have been looking at while not saying the
BZA erred with regard to exercising authority to
determine parking for matter of right use, perhaps the
secondary step would have been to take a look at well
then if that is not an error, what should have been

the appropriate model for the most appropriate
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analogous use to look at in making the determination
around parking.

But I think that's essentially a stop gap
measure that would be aimed at trying to clarify what
is a gaping hole that simply needs to be squared away
somehow and I tend to perhaps agree with Mr. Zaidain
and Mr. Hood in that that gets us close to just trying
to write a regulation that needs to be written and
isn't yet there in place.

But I am in support of the motion. Thank
you, Mr. Chair.

MEMBER MILLER: Mr. Chairman, I have to
look through my papers here, but either -- I believe
it was either argued before us or we can consider
whether, in fact, the Zoning Administrator erred by
looking at the wrong use in determining the
appropriate parking for this facility. So we may not
be finished with this case yet.

CHAIRMAN GRIFFIS: Is there discussion on
that? Is there anyone in belief that there was an
error?

MEMBER ZAIDAIN: Are you saying that is
before us or that's not before us.

MEMBER MILLER: I believe it's before us.

I just want to check the paper.
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MEMBER ZATIDAIN: well, we did get
testimony from Mr. Hogan from DCRA and I agreed with
her testimony to be frank. I thought that CBRF is
determined to be a residential use and she looked at
the most restrictive residential use in determining
the parking regulations and I thought that was
correct.

CHAIRMAN GRIFFIS: Do others disagree with
that interpretation so we might amend the motions
before us?

MEMBER MILLER: I would disagree that it
was an appropriate analogous use to look at. I
believe that the parking was diminished by over three
times what it was under our orders and I think it
would have been more appropriate for the ZA to look at
hospital use because a nursing facility brings in
similar types of staff and traffic, ambulances, things
like that. And that is a much greater number than the
number we found to be analogous.

MEMBER ZAIDAIN: Now, how do are we doing
this procedurally? It's my motion. I don't agree
with taking on that issue. Do you want to dispense
with my motion and then deal with her issue?

VICE CHAIR ETHERLY: And I kind of raised

the specter of that. The reason why I would suggest
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just following through with Mr. Zaidain's motion is
it's the cleanest way and once again, while I am
tempted to pursue the route that my colleague, Ms.
Miller highlighted, I think, unfortunately, it's just
a stop gap approach to a much deeper issue that just
simply needs to get resolved in another venue. So I
would be inclined to support Mr. Zaidain's motion and
move forward as a seconder of that motion.

MEMBER MILLER: I would suggest that we
could certainly proceed with Mr. Zaidain's motion and
decide that wvote on whether this is a matter of right
or not and whether or not the ZA had the authority to
set the parking and then I would suggest that there's
a second question then is whether the ZA made the
correct determination.

VICE CHAIR ETHERLY: If I understood
correctly, Mr. Zaidain's motion would be dispositive.

It would be definitive. He did not parse it out.

CHAIRMAN GRIFFIS: That's true. You'd
have to change the motion that's before us that the
Zoning Administrator didn't --

MEMBER ZAIDAIN: The motion was to deny
the appeal. And I'm not willing to amend the motion,
but my question would be is after we dispose of my

motion, can she make another motion after that to deal
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with her issue?

CHAIRMAN GRIFFIS: No, we've just moved
for the entire appeal. You'd have to change vyour
motion in order to deny the appeal based on the ZA's
authority to determine the parking in this matter and
then the second motion would be did they determine, so
they had the proper authority to determine the parking
and the second motion would be did they make the right
interpretation to establish the parking.

MEMBER ZAIDAIN: I thought they did, so I
mean I thought they had the right interpretation. I'm
not supportive amending my motion.

VICE CHAIR ETHERLY: I am the seconder of
the motion. I'm inclined to support the motion as is.

CHAIRMAN GRIFFIS: Mr. Hood, any comment?

None required.

COMMISSIONER HOOD: Okay, good. Let's
just move forward. I don't have any comment not on
that issue.

CHAIRMAN GRIFFIS: Right, indeed. I

appreciate that and I think the Board did have time to
look at that and move it apart.

So we have a motion before us that's been
seconded and it's been deliberated. Is there further

comments?
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Not noting any, I'd ask them for all those
in favor of the motion signify by saying aye.

(Ayes.)

Opposed?

(Opposed.)

MR. MOY: The staff would record the vote
which is on the motion of Mr. Zaidain to deny the
appeal. Seconded by Mr. Etherly; supported in favor
to deny the appeal, the Chairman. Opposed to the
motion, Mr. Hood and Ms. Miller. 2:3:0.

CHAIRMAN GRIFFIS: Good. Thank you very
much.

I'm going to dispense with all other
agenda items for our morning session as it is the hour
of 4 o'clock.

We're going to take a 20 minute break
before we call the afternoon agenda.

We will get through all the applications,
I'm anticipating by 6:30 and no later and we
appreciate everyone's patience with this. We
obviously had gquite a bit to accomplish today. So
we're just going to take 20 minutes so that certain
Board Members can get something to eat as we haven't
broken for 1lunch yet and then we will come back.

Thank you.
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(Whereupon, at 4:04 p.m.

meeting was concluded.)
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